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INTRODUCTION. 



The Law of the Bepublic of Chili regulating successions 
and testamentary dispositions, although largely derived 
from that of Spain, has, nevertheless, introduced some 
very important modifications, — a remark which, it may be 
observed, will be found equally applicable to the Codes of 
most of the South American Bepublics. 

Under the Law of Spain a man is free to dispose of 
property by a will made for him after his death ; it allows 
him to appoint an attorney for such purpose, with authority 
to distribute his disposable property in oonf ormity mth 
instructions that may have been given to him, or, without 
such instructions, to revoke any previous wills which the 
testator may have made, and even to appoint his executors; 
but the Chilian Law, in this respect resembling the Laws 
of the Argentine, Mexican, Peruvian and Uruguayan 
Bepublics, declares that the power of making a testamentary 
disposition cannot he delegated. 

Nor will the Chilian Law, although the Spanish Law 
permits it, allow the making of joint wills, that is, wills 
executed by two or more testators, either for their reciprocal 
benefit, or for the benefit of other parties, and it disallows 
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the incorporation by reference made in the will of memo- 
randa or notes that may be found among the papers of the 
testator after his death, notwithstanding any provisions to 
the contrary contained in the will. 

Both in Spain and Chili wills may be made under the 
form of open or closed. An open will is made and executed 
before a notary and witnesses, to whom its contents are 
communicated in the act of execution, and such original 
will at once passes to and remains among the archives of 
the notary, who after the death of the testator issues cer- 
tified or official copies thereof either on the application 
of a party interested or by order of a Judge. On the 
other hand, a closed or secret will, the attestation of which 
is written on the cover or envelope containing the wiU, 
the testator signing such cover before a notary and wit- 
nesses, does not necessarily pass into the custody of the 
notary during the testator's lifetime. After his decease 
a sort of inquest is held upon the will before a local 
judge, and on the notary and witnesses who attested 
the act on the cover identifying the signature of the 
testator, acknowledging their own signatures, and giving 
satisfactory evidence that the cover or envelope has not 
been tampered with since the testator produced it to them 
and declared that it contained his will, the Judge directs 
the opening of the packet, the reading of the will, and the 
delivery thereof to a notary for the purpose of its being 
placed in the notarial register. The will so registered 
never leaves the notarial archives, and copies only are 
granted in the same way as in the case of open wills. 

It may be desirable to here call attention to the circum- 
stance that in the Spanish language several terms are 
employed which, though often rendered in English by the 
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word copy J nevertheless convey to a Spanish reader a 
distinct indication of the value of such copy, as being an 
ordinary copy only, or an official copy available in a 
greater or less degree as evidence according to the cir- 
cumstances under which it has been obtained and the 
attestations which it bears. 

It may also be useful to the English lawyer called on to 
deal with property in Chili, if his attention be particularly 
directed to the shares inherited as compulsory shores or 
shares by action of law, termed legitimas. Chili has 
attracted many European settlers, and where the relations 
in this country of a deceased emigrant have to send out 
evidence of their claims with powers of attorney to repre- 
sent them, it should always be borne in mind that under 
Chilian Law the father and mother of an intestate bachelor 
or spinster have an equal interest in the estate of the 
deceased, and also that natural children have. in some cases 
an absolute right to a share of the estate of a deceased 
parent — and, while speaking of natural children, it may 
be remarked, that under Chilian Law, an ordinary illegiti- 
mate child may, by means of a notarial act of acknowledg- 
ment, become a natural child of one parent only, and as 
such capable of succeeding to the property of such parent, 
and yet remain simply an illegitimate, and incapable of 
inheriting as regards the other parent, by reason of the 
latter not having executed a like act of acknowledg- 
ment. 

Li conclusion, a few words may not be out of place with 
reference to alterations in instruments. Much care is 
always exercised wherever Spanish Law prevails or has 
been to any extent adopted — every alteration, interlinea- 
tion or erasure must be noticed by an addition made at the 
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end of the instrument before the signing thereof; such 
addition is usually in the handwriting of the notary 
himself, and vouched with the words vale (has force), or 
no vale (has no force). As a further precaution to assure 
the authenticity of any copy, each page generally bears 
the rubrica of the notary, and where a copy is in the hand- , 
writing of more than onl person, the notar, mentions the 
number of hands employed, and he also not unfrequently 
enumerates the number of sheets of paper used and the 
class of the stamp, with the number printed against it on 
each sheet of the paper. 

WILLIAM GEAm. 
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PEELIMINAEY OBSERVATIONS. 



In the folhioing pageSy words tvhtchy in their general senses apply 
to persons without distinction of seci^y may he understood to in^ 
elude both sexes^ unless by the nature of the disposition of the law 
or the context^ they are manifestly limited to one sex only. 



Infante (an infant), or nino (a child), is one who has not 
completed seven years of age; impuber^ the male who has not 
completed fourteen years, and the female who has not com- 
pleted twelve ; adulto (adult), one who has ceased to be 
impuber; mayor de edad (of full age), or simply mayor ^ one 
who has completed twenty-five years ; and menor de edadj or 
simply menor (minor), one who has not completed twenty- 
five years (a). 

The expressions mayor de edad or mayor employed in the 
laws, include minors who have obtained habilitacion de edad{b) 
in all things and cases in which the laws have not expressly 
excepted them. 

The degrees of consanguinity between two persons are 
counted by the number of generations. Thus, the grand- 
child, is in the second degree of consanguinity with the 
grandfather, and two first-cousins in the fourth degree of 
consanguinity towards each other. 

{a) As regards the age of majority, Chili has followed the Law of Spain ; 
so also has the Bepublio of Costa Bica. The Law of the Argentine Bepnblic, 
however, fixes it at 22, and the Laws of Fern, Uruguay and Hezico at 21, 
years of age. 

(b) HabUitaeion de edad is defined to be " a priyilege granted to a minor in 
order that he may perform aU the acts and enter into all the obligations 
which persons upwards of twenty-five years of age are capable of, except 
those acts or obligations which an express law may declare him incapable 
of." 

B 
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2 Testamentary and Succession Laws of Chili. 

When one of two persons is ascendant of the other, the 
consanguinity is in a direct line; and when two persons 
proceed from a common ancestor, and one of them is not the 
ancestor of the other, the consanguinity is in a collateral or 
transversal line. 

Legitimate relationship by consanguinity is that wherein all 
the generations from which it is derived have been authorized 
by law, such as that which exists between two first-cousins, 
legitimate children of two brothers or sisters who have also 
been legitimate children of a common grandparent. 

Illegitimate consanguinity is that in which one or more of 
the generations from which it is derived have not been 
authorized by law ; as between two first-cousins, legitimate 
children of two brothers or sisters, one of whom has been the 
illegitimate child of a common grandparent. 

The legitimacy conferred upon children by subsequent 
marriage of the parents produces the same civil effects as 
native legitimacy. Thus, two first-cousins, legitimate chil- 
dren of two brothers or sisters, who were legitimated by the 
marriage of their parents, are, as between themselves, in the 
fourth degree of transversal legitimate consanguinity. 

Legitimate affinity is that which exists between a person 
who is or has been married, and the legitimate consanguineoa 
of her or his husband or wife. 

The line and degree of legitimate affinity of a person with 
a blood relation of her or his husband or wife, are charac- 
terized by the line and degree of legitimate consanguinity of 
such husband or wife with such blood relation. Thus, a man 
is in the first degree of legitimate affinity in the direct line 
with the children had by his wife in a former marriage, and 
in the second degree of legitimate affinity in the transversal 
line with the legitimate brothers and sisters of his wife. 

Illegitimate affinity is that which exists between one of two 
persons who have not contracted marriage, but have had illicit 
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inieroourse, and the legitimate or illegitimate blood relations 
of the other ; or between one of two persons who are or have 
been married, and the illegitimate blood relations of the other. 

In illegitimate affinity the lines and degrees are oharao- 
terized in the same way as in legitimate affinity. 

The computation of the degrees of relationship, according 
to the foregoing rules, is not applied to canonical impediments 
to marriage. 

Those ore called legitimate children {hijos legitimos) who 
are conceived during the real or putative marriage of their 
parents producing civil effects, and those legitimated by the 
marriage of such parents subsequent to the conception. All 
others are illegitimate. 

Illegitimate children are either natural (naiurales) , of accursed 
connection {danado ayuntamiento)^ or simply illegitimate. 

Those are called natural {natiirales) in this law who have 
obtained the acknowledgment by their father, or mother, or 
both, made by a public instrument. 

Those are called of accursed connection {danado ayunta- 
miento) who are the ofiEspring of adultery, of incest, or of the 
priesthood. 

The adulterous {adulterino) is one conceived in adultery, 
that is, between two persons, one of whom at least at the 
time of the conception was married to another ; except when 
such two persons have contracted a putative marriage, pro- 
ducing, with regard to themselves, civil effects. 

The incestuous (incestuoso) for civil effects is : — 

1st. One conceived of parents who were one towards the 
other in the direct line of consanguinity or aflinity. 

2nd. One conceived of parents of whom one was towards 
the other in the second transversal degree of consanguinity 
or affinity. 

3rd. One conceived of parents of whom one was brother 
or sister of an ascendant of the other. 

B 2 



4 Testamentary and Succesmn Laws of ChUi. 

The consangnimtj and afiSnit j here treated of, oompiise 
both legitimate and illegitimate oonsangtiinity and affinity. 

The one is sacrilegioiiB {sacrilego)^ who is oonoeived of 
parente, of whom one was a cUrigo de ordenes mayores (priest 
of the superior orders), or person bound by solemn tow of 
chastity in a religious order recognized by the Catholic 
Church. 

The denominations of legitimate {legitimes) y illegitimate 
{ilegitimos)^ natural {naturales)^ and the others which, accord- 
ing to the foregoing definitions are given to children, are 
applied correlative^/ to their parents (d). 

Brothers or sisters may be such on the father's and mother's 
side, and they are then called hermanos carnales; or only on 
the side of the father, and they are then called hermanos 
paternos; or only on the mother's side, and they are then 
called hermanos maternos^ or uterinos. 

Natural children acknowledged by the father himself, or 
by the mother herself, are as between themselves hermanos 
naturales (natural brothers or sisters), and legitimate children 
shall have like relationship with the natural ones of the same 
father or mother. 

In the cases wherein the law directs that the relatives of 
a person be heard, there shall be understood as comprised in 
that designation, the consort of such person, his legitimate 
blood relations of either sex of full age, and should he be 
a natural child, his father and mother who have acknowledged 
him, and his natural brothers or sisters of full age. In 
default of blood relations in sufficient number, the legitimate 
relations by affinity shall be heard. 

Ascendants and descendants shall be preferred to colla- 
teral relations, and among these such as are of the nearest 
relationship. 

{ti) See Art. S3. 
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CHAPTER I. 

DEFINITIONS AND GENERAL RULES. 

Aht. 1. — ^A deceased person is succeeded to "a titulo 
universaV* or **a titulo singular J^ 

Title {titulo) is " universaV^ when the deceased is 
succeeded to in all his property, transmissible rights 
and liabilities, or in a quota of them ; such as a 
moiety, a third or a jBfth. 

Title (titulo) is ^^ singular ^^ when he is succeeded 
to in one or more things or known bodies, as such 
and such a horse, such and such a house ; or in one 
or more indeterminate things of a certain kind, 
such as one horse, three cows, six hundred hard 
dollars, forty bushels of wheat* 

Art. 2. — If he is succeeded to in virtue of a will, the succes- 
sion is called " testamentaria^^ (testamentary) ; and if 
in virtue of the law, ^Untestada^^ (intestate) or "a6 
intestate,^' 

The succession to the property of a deceased 
person may be in part testamentary and in part 
intestate. 

Art. 3. — ^Appropriations made by law, or by the will of a 
deceased person for succession to his property, are 
called ^^ asignaciones por causa de muerte^* (assigna- 
tions or appropriations mortis causd). 
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Under the word " aaignacionea^^ is understood in 
this book appropriations moi^tis camdy whether a man 
or the law make them. 

Asignatario (assign or appointee) is the person to 
whom an appropriation is made. 

By death is understood not only natural but 
civil death. 
Art. 4. — Appropriations under a imiversal title are called 
"Acrewcww" (inheritances), and the appropriations 
under a singular title " kgadoa*^ (legacies). The ap- 
pointee of an inheritance is called " heredero^^ (heir), 
and the appointee of a legacy " kgatario" (legatee). 
Art. 6. — Succession to the property of a person is, imme- 
diately on his death, opened at his last domicile, 
saving the cases specially excepted. 

Succession is regulated by the law of the domicile 
where it is opened, saving the legal exceptions. 
Art. 6. — The " delacion " (formal notification) of an appro- 
priation is the actual summons of the law to accept 
or repudiate it. 

The inheritance or legacy passes to the heir or 
legatee at the moment of the person whose succes- 
sion is in question dying, if the heir or legatee is 
not called to it conditionally ; or at the moment of 
the condition being fulfilled, if the calling is con- 
ditional, unless that the condition be the not doing 
something which depends on the will alone of the 
appointee, because in this case the appropriation 
becomes vested at the moment of the death of the 
testator, sufficient security having to be given by 
the appointee to restore the thing appropriated with 
its accessions and fruits, in case of the condition 
being contravened. 

This, nevertheless, will not take place when the 
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testator shall haye directed that while the condition 
of not doing something is pending the thing left 
shall belong to another appointee. 
Art. 7. — ^If the heir or legatee, whose rights to the succes- 
sion have not lapsed, die before he shall have 
accepted or repudiated the inheritance or legacy 
which has fallen to hini, he transmits to his heirs 
the right to accept or repudiate such inheritance or 
legacy, even though he may die without knowing 
that it has fallen to him. 

This right cannot be exercised without accepting 
the inheritance of the person who transmits it. 
Art. 8. — ^If two or more persons are called to succeed to one 
another, and if by reason of their having perished 
in one and the same accident — as in a shipwreck, 
fire, earthquake, or battle, or by any other cause, 
— ^the order in which. their deaths have happened 
cannot be known, neither of them shall succeed to 
the property of the others. 
Art. 9. — ^In every succession mortis causdy there shall, in 
order to carry into effect the dispositions of the 
deceased or of the law, be deducted from the corpus 
or mass of the property which the deceased has 
left, including the ^^ creditos hereditarios^^ (hereditary 
credits) : — 
1st. The costs of the publication of the will, if there 
be one, and the other costs incidental to the 
opening of the succession ; 
2nd. The " deudas hereditanas " (hereditary debts, or 

debts due from the estate) ; 
3rd. The fiscal duties that may burthen the whole of 

the hereditary mass of properly ; 
4th. The compulsory alimentary appropriations ; 
5th. The conjugal portion for which there may be 
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place, in all the orders of succession, except in 

that of legitimate descendants. 

The residue is the ^^acervo liquido " (net corpus), 
whereof the testator or the law disposes. 
Art, 10. — The fiscal duties which are charged on the whole 
mass extend to revocable donations that are con- 
firmed by the death. 

The fiscal duties upon known quotas or legacies 
will be charged to the respective appointees. 
Art. 11. — Every person whom the law shall not have de- 
clared incapable or unworthy to succeed shall be 
capable and worthy to succeed. 
Art. 12. — In order to be capable of succeeding, it is ne- 
cessary that one exist naturally and civilly at the 
time of the succession being opened; save when 
succession takes place by right of transmission, 
according to Article 7, because then it will suffice 
to exist on the opening of the succession of the 
person by whom the inheritance or legacy is trans- 
mitted. 

If the inheritance or legacy be left under a 
suspensive condition {condidan smpensiva)^ it shall 
also be necessary for the person to be in existence 
at the moment of the condition being fulfilled. 

Nevertheless, appropriations to persons who, at 
the time of the opening of the succession, do not 
exist, but who, it is supposed, do exist, shall not be 
invalidated for this reason, if such persons should 
exist before the expiration of the thirty years fol- 
lowing the opening of the succession. 

With the same limitation, appropriations offered 
as a reward to those who may render an important 
service, although he who renders it may not have 
been in existence at the moment of the death of the 
testator, shall avail. 
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Art. 13. — ^All confraternities, guilds, or establishments soever 
which are not juridical persons are disqualified for 
every inheritance or bequest. 

But should the appropriation have for its object 
the foundation of a new corporation or establish- 
ment, legal approval may be applied for, and on 
this being obtained the appropriation shall have 
force. 

Art. 14. — He is incapable of succeeding to another person as 
heir or legatee who previously to the inheritance or 
bequest falling to him shall have been judicially 
condemned for the crime of danado ayuntamiento 
(incestuous or like crimes) with such person, and 
who shall not have contracted with the same a 
marriage producing civil effects. 

The same extends to the person who previously 
to the inheritance or legacy falling to him shall 
have been accused of such crime, if judicial con- 
demnation follows. 

Art. 15. — ^By a will executed during the last illness, the 
ecclesiastic who may have confessed the deceased 
during such illness, or habitually in the last two 
years previous to the will, cannot receive any 
inheritance or bequest, not even as fiduciary exe- 
cutor {albacea fiduciario) (e) ; neither can the order, 
convent, or brotherhood whereof the ecclesiastic 
may be a member; nor his kindred by consan- 
guinity or affinity up to the third degree in- 
clusive. 

But this incapacity shall not include the parish 
church of the testator, nor shall it fall upon the 
portion of property which such ecclesiastic or his 

(f) See Art. 361. 
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kindred would have inlierited ab intestato shoidd 
there not have been a will. 
Art. 16. — The disposition in favour of one incapacitated 
although it be disguised under the form of an 
onerous contract {contrato oneroso) (<i), or by 
interposition of some one, shall be void. 
Art. 17.— The party under incapacity does not acquire the 
inheritance or bequest, imtil the actions which may 
be brought against him by those who may have an 
interest therein, are barred. 
Art. 18.— The following are unworthy of succeeding to the 
deceased as heirs or legatees : — 

1st. He who has committed the crime of homi- 
cide in the person of the deceased, or has taken 
part in this crime by work or coimsel, or, being 
able to save him, has left him to perish. 

2nd. He who has committed a grave attempt 
against the life, the honour, or the property of the 
person whose succession is in question, or of his 
wife, or of any of his lawful ascendants or de- 
scendants, provided that such attempt be proved by 
executory or final sentence {sentencia ejecutoria). 

3rd. The comanguineo or blood relation within 
the sixth degree inclusive, who, being able to do so 
has not succoured the person whose succession is in 
question when in a state of insanity or destitution. 

4th. He who* by force or fraud has obtarned any 
testamentary disposition from the deceased, or has 
prevented his making a will. 

6th. He who fraudulently has detained or con- 
cealed a will of the deceased; fraud being pre- 



(tf) Contrato oneroso^ia defined to be a mutual contract based on a con- 
sideration. 
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sumed by the mere fact of the detention or con- 
cealment. 
Art. 19. — ^He who, being a male and of age in law, shall 
not have denounced before justice the homicide 
committed in the person of the deceased, so soon as 
it may have been possible for him to do so, is not 
worthy to succeed. 

This imworthiness will cease if justice should 
have commenced to proceed upon the case. 

But this cause of unworthiness will only be able 
to be alleged when it shall be shown that the heir 
or legatee is not the husband of the person by 
whose work or counsel the homicide was committed, 
nor is one of the number of his ascendants or 
descendants, neither that there is between them a 
tie of consanguinity or afiQjiity up to the third 
degree inclusive. 
Art. 20. — The ascendant or descendant is unworthy of 
succeeding to the impuber, insane, or deaf-mute, 
who being called to succeed to him ab intes" 
tatOy has not applied that a guardian or curator 
should be named for him, and has remained with 
this omission for an entire year: unless it shall 
appear to have been impossible for him so to apply 
personally or by attorney. 

If those called to the succession should be many, 
the diligence of one of them shall profit the rest. 

The year having expired the aforesaid obligation 
shall fall on those called in the second degree to the 
intestato succession. 

The obligation does not extend to minors, nor 
generally to those who live under guardianship or 
curatorship, or under marital control. 

This cause of unworthiness disappears from the 
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time when the impuber orriyes at the age of 
puberty {b), or the insane or deaf-mute takes 
the management of his property. 

Art. 21. — The guardian or curator who, being appointed by 
the testator, shall excuse himself without just cause, 
i8 unworthy of mioceeding. 

The executor who, being appointed by the testa- 
tor, shall excuse himself without showing grave 
objection, renders himself likewise unworthy to 
succeed to him. 

This cause of unworthiness shall not be extended 
to the compulsory appointees, as respects the amount, 
of which they are compukory appointees; nor to 
those who, their cause being rejected by the judge, 
enter upon the discharge of the office. 

Art. 22. — ^In the last place, he is imworthy to succeed, who 
with knowledge of the incapacity, shall have pro- 
mised the deceased to cause his property, or a 
part thereof, to pass under any form soever, to a 
person under incapacity. 

This cause of unworthiness will not be able to 
be alleged against either of the persons who, by 
reverential fear, may have been induced to make 
the promise to the dececused, imless they have 
proceeded to fulfil the promise. 

Art. 23. — The causes of unworthiness mentioned in the pre- 
ceding articles wiU not be able to be alleged against 
testamentary dispositions posterior to the acts that 
produce it, even though it should be proposed to 
prove that the deceased had no knowledge of those 
acts, either at the time of making the will or after- 
wards. 

Art. 24. — The unworthiness produces no effect, unless it 

(b) See Freliininary ObservationB, p. 1. 
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be deolaxed in Court at the inBtanoe of one of the 
parties interested in the exclusion of the unworthy- 
heir or legatee. 

The unworthiness being judicially declared, the 
party unworthy is bound to make restitution of 
the inheritance or bequest, with its accessions and 
fruits. 

Art. 25. — Unworthiness is purged at ten years from the 
possession of the inheritance or bequest. 

Art. 26. — ^The action of unworthiness does not pass against 
bond fide third parties. 

Art. 27. — There is transmitted to the heirs the inheritance 
or bequest of which their author has become un- 
worthy ; but with the same stain of unworthiness as 
their author, for all the time that may be wanting 
to complete the ten years. 

Art. 28. — Hereditary or testamentary debtors shall not have 
power to set up against the plaintiff the exception 
of incapacity or unworthiness. 

Art. 29. — ^Incapacity or imworthiness does not deprive the 
excluded heir or legatee from the allowances for 
maintenance which the law appoints for him ; but 
in the oases of Article 18, they shall have no right 
to allowance for maintenance. 
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CHAPTEE 11. 

RULES BELATING TO INTESTATE SUCCESSION. 

Art. 30. — The laws regulate the succession to property 
whereof a deceased person has made no disposition ; 
or, if he have made disposition, he has not done so 
in conformity with law, or his dispositions have had 
no effect. 

Art. 31* — The law does not regard the origin of the pro- 
perty, in order to regulate intestate succession, or 
to charge it with restitutions or reservations. 

Art. 32. — In an intestate succession, no regard is had to 
sex or primogeniture. 

Art. 33. — The lawful descendants of the deceased, his lawful 
ascendants, his lawful collateral relations, his natu- 
ral children, his natural parents, his natural brothers 
and sisters, the suryiving consort and the treasury 
are called to the intestate succession. 

Art. 3i. — ^A person is succeeded to ah intestato either by 
personal right, or by right of representation. 

Bepresentaeion (representation) is a legal fiction, 
in which it is supposed that a person has the place, 
and consequently the degree of relationship, and 
the hereditary rights which his father or mother 
would have, if he or she were imwilling or unable 
to succeed. 

Eepresentation may be had of a father or mother 
who, if he or she had wished or had been able to 
succeed, would have succeeded by right of repre- 
sentation. 

Art. 35. — ^Those who succeed by representation inherit in 
all cases per stirpes^ that is to say, that whatever 
may be the number of the children who represent 
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the father or mother, they take between them, and 
in equal portions, the share which wonld have fallen 
to the father or mother represented. 

Those who do not succeed by representation, 
succeed per capita, that is to say, they take between 
them and in equal portions the share to which the 
law calls them, unless that the law itself establishes 
some different division. 

Art. 36. — There is always place for representation in the 
legitimate descendants of the deceased, in the legiti- 
mate descendants of his legitimate brothers and 
sisters, and in the legitimate descendants of his 
natural (o) children, or natural brothers and sisters. 
Beyond these descendants there is no place for 
representation. 

Art. 37. — The ascendant whose inheritance has been repu- 
diated may be represented. 

The incapacitated, the unworthy, the disinherited, 
and he who has repudiated the inheritance of the 
deceased, may likewise be represented. 

Art. 38. — ^Legitimate children exclude all other heirs ; with- 
out prejudice to the conjugal portion (rf), which 
belongs to the husband or wife surviving. 

Art. 39. — Should the deceased not have left legitimate issue, 
his or her legitimate ascendants of the nearest de- 
gree, his or her consort, and his or her natural 
children shall succeed to him or her. The inherit- 
ance shall be divided into five parts, three for the 
legitimate ascendants, one for the consort, and 
another for the natural children. 

There being no consort surviving, or there being 
no natural children, the inheritance shall be divided 

{e) See definition of natural children in Preliminary Observations, p. 3. 
. {d) See Art. 228, 2nd paragraph. 
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into four parts ; three for the legitimate asoendants, 
and the other for the natural children or iar the 
consort. 

There being neither consort, nor natural children, 
the inheritance shall belong to the legitimate as- 
cendants. 

There being only one ascendant in the nearest 
degree, he or she shall succeed to all the property, 
or to the whole of the hereditary portion of the 
ascendants. 
Art. 40. — Should the deceased not have left legitimate 
descendants or ascendants, his or her legitimate 
brothers and sisters, his or her consort, and his or 
her natural children shall succeed to him or her: 
the inheritance shall be divided into three portions : 
one for the legitimate brothers and sisters, another 
for the consort, and the other for the natural 
children. 

There being no consort, or there being no natural 
children, the legitimate brothers and sisters shall 
succeed to a moiety of the property, and the natural 
children or the consort to the other moiety. 

There being neither natural children, nor sur- 
viving consort, the brothers and sisters shall take 
the whole of the inheritance. 

Amongst the legitimate brothers and sisters of 
whom this article speaks there shall be comprised 
even those who only are so on the side of the father 
or on the side of the mother ; but the portion of the 
paternal or maternal brother or sister (/) shall be 
a moiety of the portion of the brother or sister of 
the whole blood. 

(/) See Preliminary Observations, p. 4. 
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There being no brothers or sisters of the whole 
blood, the legitimate brothers and sisters, paternal 
or maternal, shall take the whole inheritance or the 
whole hereditary portion of the brothers or sisters. 
Art. 41.— Should the deceased not have left legitimate 
descendants, ascendants, or brothers or sisters, the 
surviving consort shall take a moiety of the property 
and the natural children the other moiety. 

In default of these the consort, and in default of 
a consort the natural children, shall take all the 
property. 
Art. 42. — In default of descendants, ascendants, and legiti- 
mate brothers and sisters, of a surviving consort, 
and of natural children, the other legitimate col- 
lateral relations shall succeed to the deceased 
according to the following rules :— 
1st. The collateral or collaterals of the nearest degree 

shall always exclude the others. 
2nd. The rights of succession of collateral relations 

shall not extend beyond the sixth degree. 
3rd. The collaterals of ^^ simple conjuncion/^ that is, 
those who are only relations of the deceased on 
the side of the father or on the side of the mother, 
enjoy the same rights as the collateral ones of 
" doble conjuncion,^^ that is, those who are at the 
same time relations of the deceased on the father's 
side and on the mother's side. 
Art. 43. — On the death of a natural child who leaves no 
legitimate descendants, his inheritance shall pass in 
the order and according to the following rules : — 
First, to his natural children. 

In the second place, to his parents. If only 
one of them has acknowledged him with legal 
formalities, that one alone shall succeed to him. 

c 
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In the third place, to such of the brothers and 
sisters who may be the legitimate or natural children 
of the same father, of the same mother, or of both. 
All these shall succeed simultaneously; but the 
brother or sister of the whole blood shall take double 
the portion that the paternal or maternal one takes. 
The quality of legitimate child does not give 
right to a larger portion than that of one who is 
only the natural child of the same father or mother. 
There being a consort surviving, he or she shall 
share with the parents or natural brothers and 
sisters ; along with the first or one of them there 
shall fall to him or her the fourth part of the pro- 
perty, and along with one or more of the second, 
a moiety. 

Art. 44. — ^A divorced consort shall have no share in the 
intestate estate of the husband or wife, if he or she 
should have given cause for the divorce by his or 
her fault. 

Art. 45. — In default of all the heirs a6 intestaio designated in 
the preceding articles, the treasury shall succeed. 

Art. 46. — ^When in one and the same patrimony succession 
has to take place by will and intestacy, the testa- 
mentary dispositions shall be fulfilled, and the 
residue shall be adjudicated to the heirs ab iiitestato 
according to the general rules. 

But those who succeed at one and the same time 
by will and intestacy, shall apply to the portion 
that belongs to them ab intestato what they may 
receive by wiU, without prejudice to retaining the 
whole of the testamentary portion, should it exceed 
the other. 

Art. 47. — ^Foreigners are called to intestate successions 
opened in Chili in the same manner and according 
to the same rules as Chilians. 
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Art. 48. — ^In the intestate succession of a foreigner dying 
within or out of the territory of the Eepublic, 
ChiKans shall have under the title of inheritance, 
of conjugal portion, or of allowance for maintenance, 
the same rights as according to the laws of Chili 
would belong to them upon the intestate succession 
of a Chilian. 

Chilians interested shall have power to apply that 
there be adjudicated to them out of a foreigner's 
property existing in Chili everything that may 
belong to them in the succession of a foreigner. 

The same shall apply in case of need to the 
succession of a Chilian who may leave property in a 
foreign country. 



CHAPTER III. 

OF MAKING A WILL. 

Sect. 1. — 0/a Will in general. 

Art. 49. — A will is an act more or less solemn, wherein a 
person disposes of the whole or a part of his property 
in order that it may have full effect after his death, 
he preserving the power of revoking the dispositions 
contained therein, while he lives. 

Art. 50. — ^Every gift or promise that is not made perfect and 
irrevocable save by the death of the donor or pro- 
missor, is a will, and must be subjected to the same 
solemnities as a will. Gifts or promises between 
husband and wife, which, although revocable, may 
be made under the form of contracts inte7* vivos, are 
excepted. 

Art. 51. — ^All testamentary dispositions are essentially re- 
vocable, notwithstanding the testator may express 
in the will a determination not to revoke them, 

c 2 



20 Testainentary and Succession Laws of Chili 

Clauses in derogation of his future dispositions 
shall be held as unwritten, although they be con- 
firmed by oath. 

If in a previous will it should have been directed 
that its revocation shall not avail unless made with 
certain words or signs, this disposition shall be 
looked upon as not written. 
Art. 52. — Schedules or papers to which the testator may 
refer in the will shall not be looked upon as parts 
of it, although the testator so order ; nor shall they 
be worth more than what without this circum- 
stance they would have been worth. 
Akt. 53. — ^A will is the act of one person alone. 

All dispositions contained in the will executed by 

two or more persons at one time shall be void, 

whether for the reciprocal benefit of the testators, or 

of a third person. 

Art. 54. — The power of making a testamentary disposition 

cannot be delegated. 
Art. 55. — The following are incapable of making a testa- 
mentary disposition. 
1st. The person who is civilly dead. 
2nd. The impuber (a). 
3rd. He who shall be found under interdiction by 

reason of insanity. 
4th. He who at the time shall not be in his sound 

judgment through inebriety or other cause. 
5th. Every one who shall be imable by word of 
mouth or in writing to express his will clearly. 
Persons not comprised in this enumeration are 
capable of making testamentary dispositions. 

(a) See Preliminary Observations, p. 1. 

By the laws of Spain, Mexico, Uruguay, and Costa Bica, males under 
14 years of age, and females under 12, are incapable of making a will. The 
laws of the Argentine Republic and Peru give power for this purposa at 
18 years of age, without distinction of sex. 
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Art. 56. — The will executed during the existence of either 
of the causes of incapacity expressed in the preced- 
ing article is void, although the cause should subse- 
quently cease to exist. 

And, on the other hand, a valid will does not 
cease to be so, by the fact of either of these causes 
of incapacity supervening. 

Art. 57. — A will, wherein coercion may have in any way 
intervened, is void in all its parts. 

Art. 58. — ^A will is solemn or less solemn. 

A solemn will {testamento solemne) is that wherein 
there have been observed aU the solemnities that 
the law ordinarily requires. 

A less solenm, or privileged will {testamento menos 
Hohmne or privilegiado)^ is that wherein some of 
these solemnities may be omitted, on account of par- 
ticular circimistances expressly determined by law. 
A solemn will is open or closed. 
An open mmcupative or public will {testamento 
ahierto nuncupativo or publico) is that wherein the tes- 
tator makes his dispositions known to the witnesses ; 
and a closed or secret will {testamento cerrado or secreto) 
is that wherein it is not necessary that the witnesses 
have knowledge of such dispositions of the will. 

AiiT. 59. — The opening and publication of a will shall be 
made before the judge of the last domicile of the 
testator, without prejudice to the exceptions which 
in this respect the laws may lay down. 

Art. 60. — ^Whenever the judge has to proceed to the opening 
and publication of a will, he shall previously satisfy 
himself that the testator is dead. The cases in 
which, according to law, death is to be presumed 
being excepted. 
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Sect. 2. — Of a Solemn Will, andy in the first place^ of one 

executed in Chili, 

Art. 61. — A solemn will is always in writing. 
AuT. 62. — The following shall not be witnesses to a solemn 
will executed in Chili: — 
1st. Women. 

2nd. Minors xmder eighteen years of age. 
3rd. Those who axe imder interdiction by reason of 

insanity. 
4th. Those who may be at the time deprived of reason. 
5th. The blind. 
6th. The deaf. 
7th. The dumb. 

8th. Persons condemned for a crime to which the 
penalty is applied of exposure to public shame, 
or that of four years of confinement preclusion) or 
imprisonment { presidio) ^ or other of equal or 
greater gravity, and in general those, who by 
executory sentence, may be incapacitated from 
being witnesses. 
9th. The amanuenses of the notary who authorizes 

the will. 
10th. Foreigners not domiciled in Chili. 
11th. Persons who do not imderstand the language 
of the testator, without prejudice to what is laid 
down in Art. 74. 

Two at least of the witnesses must be domiciled 
in the Department wherein the will is executed, 
and one at least must know how to read and write, 
when only three witnesses are present, and two 
when five are present. 
Art. 63. — If either of the causes of incapacity mentioned in 
the preceding Article should not manifest itself in 
the appearance or comportment of a witness, and it 
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ehould be generally unknown at the place where 
the will is executed, the contrary opinion being 
based on positive and public facts, the will shall 
not be invalidated by the actual incapacity of the 
witness. 

But the putative capacity shall not serve except 
for one only of the witnesses. 

Art. 64. — ^In Chili a solemn and open will must be executed 
before a competent notary and three witnesses, or 
before five witnesses. 

The judge, of first instance, or sub-delegate 
whose jurisdiction comprises the place of the exe- 
cution, may perform the part of notary; all that 
is said in this chapter with reference to a notary, 
shall be held to refer to these functionaries in their 
case. 

Art. 65. — That which constitutes essentially an open will is 
the act wherein the testator makes the notary, if 
there be one, and the witnesses acquainted with his 
dispositions. 

There shall be present at the making of a will, 
in all parts thereof, the testator, one and the same 
notary, if there be one, and the very same witnesses. 

Art. 66. — In a will there shall be expressed the christian 
and surname of the testator ; the place of his birth ; 
the nation to which he belongs ; whether he is or is 
not settled in Chili, and if he is so, the department 
in which he may have his domicile ; his age ; the 
circumstance of his being in his entire judgment ; 
the names of the persons with whom he may have 
contracted marriage, of the children had or legiti- 
mated {g) in each marriage, of the natural {h) chil- 
dren of the testator and of those simply illegiti- 

{</) See Preliminaiy Obserrations, p. 2. (A) Ibid. p. 3. 
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mate that he may hold as his, distinguishing those 
living from those dead; and the christian name, 
surname and domicile of each one of the witnesses. 

These designations shall be adjusted to what the 
testator and witnesses may respectively declare. 
There shall likewise be expressed the place, day, 
month and year of the execution, and the christian 
and surname and official position of the notary, if 
any take part in it. 
Art. 67. — ^An open will may have been previously written 
out. 

But whether it be the testator who has written 
it, or that it is written in one or more acts, it shall 
all be read in a loud voice by the notary, if there 
be one, or in default of a notary by one of the 
witnesses, designated by the testator for this purpose. 

While the will is being read the testator shall be 
in sight, and the persons whose presence is neces- 
sary shall heax the whole tenor of the dispositions 
thereof. 
Art. 68. — The act ends with the signatures of the testator 
and witnesses, and with that of the notary, if there 
be one. 

Should the testator not know how to sign or be 
unable to do so, this circumstance shall be men- 
tioned in the will, expressing the cause. 

Should either of the witnesses be found in the 
same position, another of them shall sign for him 
and at his request, so expressing it. 
Art. 69, — ^A blind person can only make a will nuncupa- 
tively, and before a notary or functionary who may 
supply his place. His will shall be read in a loud 
voice twice ; the first time by the notary or functionary, 
and the second time by one of the witnesses, chosen 
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for the purpose by the testator. Special mention 
shall be made in the inll of this solemnity. 
Art. 70. — ^If the will has not been exeouted before a notary 
or before a judge of first instance or a sub-delegate, 
but before five witnesses, it shall be necessary that 
its publication be proceeded to in the following 
form: — 

The competent judge shall cause the witnesses 
to appear in order that they may recognize their 
signatures and that of the testator. 

If one or more of them do not appear through 
absence or other impediment, it shall suffice that 
the instnmiental witnesses present recogm'ze the 
signature of the testator, their own and those of the 
absent witnesses. 

In case of need, and whenever the judge may 
deem it necessary, the signatures of the testator and 
of the absent witnesses may be vouched for by 
sworn declarations of other trustworthy persons (A). 

Thereupon the judge shall affix his ruhrka {%) at 
the commencement and end of each page of the 
will, and shall order it to be delivered with what is 
done to the escribano actuario (registering notary) 
in order that he may incorporate it in his protocols. 
Art. 71. — ^A solemn closed will must be executed before a 
notary and five witnesses. 

A judge of first instance but not his sub-delegate 
may supply the place of a notary. 
Art. 72. — ^He who knows not how to read and write cannot 

make a closed will. 
Art. 73. — That which essentially constitutes a closed will is 

(A) Sach persons are called Testigos de Abom, 

(i) Mubrica — a flourish often used in lieu of a signature. Don Quixote, 
being asked by Sancbo Panza to sign an order, the knight replies: '' It is not 
necessary to sign it, but only to put my rubrica, which is the same as a signa- 
ture, and sufficient for three asses, or eren three hundred." 
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the act wherein the testator presents to the notary 
and witnesses a closed writing, declaring vka voce 
and in such a manner that the notary and wit- 
nesses may see, hear and understand him (except 
in the case of the following Article), that in such 
writing there is contained his will. The dumb 
may make this declaration by writing it in the 
presence of the notary and witnesses. 

A will must be written or at least signed by the 
testator. 

The envelope or cover of the will must be closed 
or fastened outside in such a way that it shall 
not be possible for the will to be withdrawn 
without breaking the cover. 

It remains at the discretion of the testator to 
affix a seal or mark, or employ any other means for 
securing the cover. 

The notary shall express on the envelope or cover, 
under the epigraph ^^Testamento^^ (Will), the circum- 
stance of the testator being in his sound understand- 
ing ; the christian and surname and domicile of the 
testator and of each one of the witnesses ; and the 
place, day, month and year of its execution. 

The act of execution concludes with the signatures 
of the testator and witnesses, and with the signature 
and sign of the notary, upon the cover. 

During the execution there shall be present, 
besides the testator, one and the same notary, and 
one and the same witnesses, and there shall be no 
interruption save in the short intervals that any 
accident may demand. 
Art. 74. — When the testator cannot understand or be under- 
stood vivd voce J he shall only have power to execute 
a closed will. 

The testator shall write with his own hand upon 
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the cover the word " Teatamento^^ (Will), or the 
equivoleiit in the idiom that he may prefer, and 
shall make in the same manner the designation of 
his person, expressing, at least, his christian and 
surname and domicile and the nation to which he 
belongs; and in other respects there shall be ob- 
served what is laid down in the preceding Article. 
Art. 75. — ^A closed will before receiving its fulfilment shall 
be presented to the judge. 

The will shall not be opened imtil after the notary 
and witnesses recognize before the judge their own 
signatures and that of the testator, declaring also 
whether in their opinion it is closed, sealed, or 
marked as in the act of the delivery. 

If all the witnesses cannot appear it will suffice 
for the notary and the instrumental witnesses pre- 
sent, to recognize their signatures and that of the 
testator, and vouch for those of the absent wit- 
nesses. 

The notary or functionary who authorized the 
wiU not being able to appear, he shaU be replaced 
for the proceedings of the opening by the notary 
whom the judge may elect. 

In case of need, and whenever the judge may 
deem it desirable, the signatures of the notary and 
witnesses absent may be vouched for, as in the case 
of section 3 of Article 70. 
Art. 70. — The solemn open or closed will wherein any of the 
formalities shall be omitted to which it ought re- 
spectively to be subjected according to the foregoing 
Articles, shall have no avail. 

Nevertheless, when one or more of the designations 
prescribed in Article 66, in section 5 of Article 73, 
and in section 2 of Article 74, are omitted, the will 
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BhaU not be therefore roid, provided that there be 
no doubt aa to the personal identity of the testator, 
notary, or witness. 



Sect. 3.-0/ a Sokmn Will executed in a Foreign Country. 

Art. 77.— a wiU in writing shaU have force in ChiU, exe- 
cuted in a foreign oountiy. if as respects its solem- 
nities their conformity with the laws of the oountiy 
m which it was executed be shown, and if also the 
authenticity of the respective instrument be proved 
in the ordinary form. 

Art. 78.— a will executed in a foreign country shall likewise 
have force in ChiU, provided that the requisites 
about to be mentioned are met with. 

1st. Only a ChiUan, or a foreigner who has his 
domicile m Chili, can thus make a testamentary 
disposition. 

2nd. Only a minister plenipotentiaiy, a oharg^ 
d'aflPaires, a secretaiy of legation who may have 
title as such, issued by the President of the EepubUc, 
or a consul who may have a patent from the same,' 
shall have power to authorize such will, but not a 
vice-consul. Express mention shall be made of the 
office and of the said title and patent. 

3rd. The witnesses shall be ChiHans, or foreigners 
domiciled in the city where the will may bo exe- 
cuted. 

4th. In other respects, the rules as to a solemn 
will executed in Chili shall be observed. 

5th. The instrument shall bear the seal of the 
legation or consulate. 
Art. 79. — ^A will executed in the form prescribed in the 
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preceding Article, and which shall not have been 
so executed before a chief of legation, shall bear the 
Vise ( Visto Bueno) of this chief ; at the foot of the 
will if it be an open, and on the cover if it be a 
closed one. An open will shall always be rubricado 
(rubricated) by the same chief at the commence- 
ment and end of each page. 

The Chief of Legation shall thereupon forward a 
copy of the open will, or of the cover of the closed 
one, to the Minister of Foreign Affairs of Chili ; 
who in his turn, verifying the signature of the 
Chief of Legation, shall forward the said copy to 
the judge of the last domicile of the deceased in 
Chili, in order that he may cause it to be incor- 
porated in the protocols of a notary of the same 
domicile. 

No domicile being known for the testator in 
Chili, the will shall be forwarded by the Minister 
for Foreign. Affairs to a learned judge {juez de 
letras) at Santiago, in order to its incorporation in 
the protocols of the notariat which the said judge 
may designate. 



Sect. 4. — Of Privileged Wills, 

Art. 80. — ^Privileged wills are — 

1st. The verbal will ; 
2nd. The military will ; 
3rd. The maritime will. 
Art. 81. — ^In privileged wills, every person of sound mind, 
male or female, upwards of eighteen years of age, 
who sees, hears and understands the testator, and 
who has not the incapacity mentioned under section 
8 of Article 62, may serve as a witness. It shall 
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further be required for privileged written wills that 
the witnesses know how to read and write. 

The putative capacity shall suffice, in accordance 
with what is laid down in Article 63. 

Art. 82. — ^In privileged wiUs the testator shall expressly 
declare that his intention is to make a testamentary 
disposition; the persons whose presence is necessary 
shall be the very same from the commencement to 
the end : and the act shall be continuous or only 
inteupW for tbo brief intorvl. ^ ^j ^i 
may require. 

No other solemnities than these, and such as are 
expressed in the following Articles, shall be ne- 
cessary. 

Art. 83. — There shall be present three witnesses at least at a 
verbal will. 

Art. 84. — ^In a verbal will the testator makes viva voce his 
declarations and dispositions in a way that all may 
see, hear and understand him. 

Art. 85. — ^A verbal will shall have no place except in the 
cases of danger so imminent to the life of the 
testator that there may appear to be no way of, nor 
time for, making a solemn will. 

Art. 86. — A verbal will shall have no value if the testator 
should die after the thirty days following the 
making thereof, or if, having died before, the will 
should not have been put into writing with the 
formalities which are about to be stated, within the 
thirty days following that of his death. 

Art. 87. — In order to put a verbal will into writing, the 
judge of first instance of the Department wherein it 
may have been made, shall, at the instance of any 
person who may be interested in the succession, and 
with citation of the other parties interested resident 
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in the same Department, take the sworn declara- 
tions of the parties who were present thereat as 
instrumental witnesses, and of all other persons 
whose testimony may appear to him conducive to 
clearing up the following points : — 
1st. The christian, surname, and domicile of the 
testator, the place of his birth, the nation to 
which he belonged, his age, and the circum- 
stances that caused it to be believed that his life 
was in imminent peril. 
2nd. The christian and surname of the instrumental 
witnesses, and the Department in which they 
dwell. 
3rd. The place, day, month and year where and 
when made. 
Art. 88. — ^The instrumental witnesses shall depose on the 
following points : — 
1st. Whether the testator appeared to be in his sound 

mind. 
2nd. Whether he stated his intention of making a 

testamentary disposition before them. 
3rd. His declarations and testamentary dispositions. 
Art. 89. — The evidence whereof the foregoing Articles speak, 
shall be forwarded to the learned judge {juez de 
letms)y of the last domicile, if it be not he who has 
received the evidence, and the judge, should he find 
that the prescribed formalities have been observed, 
and that in the evidence the last will of the testator 
clearly appears, shall pronounce a decree that, 
according to the said evidence, the testator has 
made the declarations and dispositions following 
(expressing them) ; and shall order that the ^aid 
declarations and dispositions shall have force as the 
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will of the deceased, and that his decree shall be 
registered as such. 

Only those wherein the witnesses who aissisted 
by way of solemnity may be agreed shall be re- 
garded as declarations or testamentary dispositions. 

Art. 90. — The will set forth in the registered Judicial decree, 
may be impugned in the same way as every other 
authentic wDl. 

Art. 91. — In time of war, the will of soldiers and other 
individuals employed in a body of troops of the 
Eepublic, and likewise that of the volunteers, 
hostages, and prisoners, who belonged to the said 
body, and that of the persons who are accom- 
panying and serving any of the aforesaid, may be 
received by a captain, or by an officer of superior 
rank to that of captain, or by an intendant of the 
army, commissary, or auditor of war. 

If he who desires to make a will should be sick 
or wounded, his will may be received by the 
chaplain, medical officer, or surgeon, who may 
attend him ; and should he be in a detachment, 
by the officer who commands it, although he be 
of rank below that of captain. 

Art. 92. — ^The will shall be signed by the testator, if he 
knows how and is able to write, by the func- 
tionary who has received it and by the witnesses. 

Should the testator not know how, or be unable 
to sign, it shall be so expressed in the will. 

Art. 93. — In order to make a will as a soldier, it will be 
necessary for him to be in a war expedition ; that 
he be actually on march, or in campaign against 
ihe enemy, or in the garrison of a place actually 
besieged. 
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Art. 94. — Should the testator die before the expiration of 
the ninety days following that whereon the cir- 
cumstanoes that permit the making- a military will 
shall have ceased as respects him, his will shall 
have force as though it had been executed in the 
ordinary form. 

Should the testator survive this term the will 
shall become void. 

Akt. 95.— The will shall bear at foot the Vis^ ( Vi^to Bueno) 
of the superior chief of the expedition, or the com- 
mandant of the place, should it not have been 
executed before such chief or commandant; and 
it shall always be rubricated at the commencement 
and end of every page by such chief or com- 
mandant, who, thereupon, shall forward it, as 
quickly and securely as possible, to the Minister 
of War, who shall proceed in the same way as 
the Minister of Foreign Affairs, in the case of 
Article 79. 

Art. 96. — ^When a person who can make a will as a soldier 
shall be in imminent danger, he may make a 
verbal will in the form above prescribed ; but this 
will shall become void by the fact of the testator 
surviving the danger. 

The evidence whereof Articles 87 and 88 speak 
shall be taken as quickly as possible before the 
auditor of war, or the person who acts in his 
stead. 

In order to forward the evidence to the judge of 
the last domicile, what is prescribed in the foregoing 
Article shall be complied with. 

Art. 97. — Should he who is able to make a will as a soldier 
prefer to make a closed will, the solemnities pre- 
scribed in Article 73 will have to be observed, 

D 
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either of the persons designated at the end of the 
1st section of Article 91, acting as a minister of 
faith. 

The cover shall be viaid the same as a will in 
the case of Article 95 ; and in order to its for- 
warding, proceedings shall be taken according to 
the same Article. 
Aut. 98. — A maritime will may be executed on board of 
a Chilian vessel of war on the high sea. 

It shall be received by the commander, or by 
his second, in the presence of three witnesses. 

Should the testator not know how, or be unable 
to sign, this circumstance shall be expressed in 
the will. 

A duplicate of the will shall be drawn up with 
the same signatures as the original. 
Aut. 99. — The wiU shall be kept among the most important 
papers of the vessel, and note of its execution shall 
be taken in the log-book. 
Akt. 100. — Should the vessel, before returning to Chili, 
touch at a foreign port in which there is a Chilian 
diplomatic or consular agent, the commander shall 
deliver to such agent a copy of the wiU, obtaining 
a receipt, and putting a note thereof in the log ; 
and the said agent shall forward it to the ministry 
of marine for the purposes mentioned in Article 79. 

Should the vessel first arrive at Chili, the said 
copy shaU be delivered with the same formalities 
to the respective maritime governor, who shall 
forward it for the like effects to the ministry of 
marine. 
Art. 101. — ^Not only members of the body of officers and 
crew, but all others who may find themselves on 
board of a Chilian war vessel on the high sea, may 
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make a testamentary disposition in the form pre- 
scribed in Article 98. 

Art. 102. — ^A maritime will shall not have force, save when 
the testator shall have died previously to disem- 
barking, or before the expiration of the ninety 
days following the disembarkation. 

The setting foot on land for a short time, in 
order to re-embark in the same vessel, shall not 
be understood as disembarking. 

Art. 103. — In case of imminent danger, a verbal will may 
be made on board a war vessel on the high sea, 
what is provided in Article 96 having to be observed, 
and the will shall become void should the testator 
survive the danger. 

The evidence whereof Articles 87 and 88 speak, 
shall be received by the commander or his second, 
and for its transmission to the learned judge {^jucz 
de letras) through the ministry of marine, what is 
laid down in Article 96 shall have application. 

Art 104. — ^If he who is able to make a maritime will should 
prefer to make a closed one, the solemnities pre- 
scribed in Article 73 shall be observed, the com- 
mander of the vessel or his second, acting as a 
minister of faith. 

What is directed in Article 99 shall also be ob- 
served, and a copy of the cover shall be forwarded to 

tered the same as a will according to Article 100. 
Art. 105. — ^In merchant vessels, under the Chilian flag, 
testamentary disposition can only be made in the 
form prescribed by Article 98, the will having to be 
received by the captain or his second, or the mate, 
and what is prescribed in Article 100 having also to 
be observed. 

D 2 
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CHAPTER IV. 

OP TESTAMKNTARY APPROPRIATIONS. 

Sect. I. — General Rules, 

Art. 106. — Every testamentary appointee must be a known 
and determinate person, natural or juridical, whether 
such be determined by his name or by clear indica- 
tions in the will. Otherwise the appropriation 
shall be held as not written. 

Nevertheless, appropriations destined for objects 
of beneficence shall have force, although they be 
not for determinate persons. 

Appropriations that may be made to an estab- 
lishment of beneficence, without designating it, 
shall be given to the establishment of beneficence 
which the President of the Eepublic may designate, 
preference being given to one of those in the Depart- 
ment or Province of the testator. 

What may be left for the soul of the testator, 
without otherwise specifying its employment, shall 
be understood as left to an establishment of bene- 
ficence, and shall be subject to the provisions of 
the preceding section. 

What may be left generally to the poor, shall 
be applied to those of the testator's parish. 
Art. 107. — ^Error in the name or quality of the appointee 
does not vitiate the disposition if there be no doubt 
about the person. 
Art. 108. — The appropriation that may appear influenced 
by an error of fact, so that it is clear that without 
this error it would not have been made, shall be 
held as not written. 
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Art. 109. — IHsposiciones captatoHas shall not take effect. 
There shall be held as such those wherein the 
testator assigns any portion of his property, on 
condition that the appointee leaves him by will 
some portion of his own. 

Art. 110. — No testamentary disposition shall have force 
which the testator has not otherwise made known 
than by t/es or noy or by a sign of affirmation or 
negation in answer to a question. 

Art. 111. — No testamentary disposition has force in favour 
of the notary who may authorize the will, or of 
the functionary who may act in his stead, or of the 
wife of such notary or functionary, or of either 
V of the ascendants, descendants, brothers or sisters, 
brothers or sisters-in-law, or salaried servants of 
the same. 

The same applies to dispositions in favour of any 
of the witnesses. 

Art. 112. — The creditor, whose claim does not appear save 
by the will, shall be considered as a legatee for 
the purpose; of the dispositions of the preceding 
Article. 

Art, 113. — ^The election of an appointee, whether absolutely 
or from among a certain number of persons, shall 
not depend purely on the selection made by another 
person. 

Art. 114. — That which may be left indeterminately to rela- 
tions, shall be understood as left to the relations 
by blood in the nearest degree, according to the 
order of succession ab intestato, the right of repre- 
sentation in conformity with the rules of law 
taking place ; unless that at the date of the will 
there should have been only one in that degree, 
because then those of the next degree shall be 
understood called at the same time. 
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Aet, 115. — Should the appropriation be conceived or written 
in such terms, that it is not known which of two 
or more persons the testator has desired to designate, 
neither of such persons shall have right thereto. 

Art. 116. — Every appropriation must be either by imiversal 
title or of determinate things, or things which by the 
indications of the will may be clearly determined ; 
or of goods and sums that equally are so or can be 
so. Otherwise it shall be held as not written. 

Nevertheless, should the appropriation be destined 
for an object of beneficence expressed in the will, 
mthout fixing the quota, amount, or things which 
have to be laid out thereon, the appropriation shall 
take effect, and the quota, amount, or things be 
determined, regard being had to the nature of the 
object, to the other dispositions of the testator, 
and to the means of the patrimony in the portion 
whereof the testator was able to dispose freely. 

The judge shall determine on hearing the defend 
sor de ohraspim (defender of pious works), and the 
heirs, and conforming himself in so far as may be 
possible to the intention of the testator. 

Art. 117. — Should the fulfilment of an appropriation be left 
to the choice of an heir or legatee who may profit 
by refusing it, the heir or legatee shall be bound 
to carry it into effect, unless he prove a just reason 
for not doing so. If from refusing the appropria- 
tion there do not result a gain to the heir or 
legatee, he shall not be bound to justify his decision, 
whatever it may be. 

The profit of an ascendant or descendant, of a 
consort, or of a brother or sister, or brother-in-law, 
or sister-in-law, shall be reputed, for the purpose of 
this disposition as profit of the said heir or legatee. 

Art. 118. — The appropriation which failing an appointee 
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is transfeired to a different person by accretion, 
substitution, or otber cause, shall carry with it all 
the liabilities and transferable charges, and the 
right of accepting it or repudiating it separately. 

The appropriation which, on account of its being 
too heavily burthened, may have been repudiated 
by all the persons successively called thereto by the 
will or by law, shall fall in the last place to the 
persons in whose favour the chaxges may have been 
constituted. 
Art. 119. — Over the rules given in this chapter with refe- 
rence to the meaning and effect of testamentary 
dispositions, the will of the testator clearly expressed 
shall prevail, provided that it be not contrary to 
legal requirements or prohibitions. 

In order to know the will of the testator, more 
regard shall be had to the substance of the disposi- 
tions than to the words that he may have made 
use of. 



Sect. II. — Of Conditional Testamentary Appropriations. 

Art. 120. — Testamentary appropriations may be conditional. 
A conditional appropriation i&, in a will, that 
which depends on a condition, that is, on a future 
and uncertain event, so that according to the inten- 
tion of the testator, the appropriation wiU not have 
effect if the positive event do not happen, or if the 
negative one do happen. 

Conditional testamentary appropriations are sub- 
jected to the rules governing conditional obligations, 
with the exceptions and modifications mentioned in 
the f oUowing Articles. 

Art. 121.7-The condition which consists in an act, present 
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or past, does not suspend the fulfilment of the 
disposition. If it exists or has existed, it is looked 
upon as not written ; if it do not exist, or has not 
existed, the disposition has no force. 

What is past, present and future shall be under- 
stood with reference to the moment of making the 
testamentary disposition, unless something else is 
expressed. 

Art. 122. — If the condition that is imposed as against a 
future time consist in an act that has been realized 
in the lifetime of the testator, and if the testator at 
the time of making a testamentary disposition knew 
it, and the act be one of such as can be repeated, it 
shall be presumed that the testator requires the 
repetition thereof. If the testator at the time of 
making a wiU knew it, and the act be one of such 
the repetition whereof is impossible, the condition 
shall be looked upon as fulfilled; and if the testator 
did not know it, the condition shall be looked upon 
as fulfilled whatever may be the nature of the act. 

Art. 123. — The condition of not impeaching the will, im- 
posed on an appointee, is not to extend to demands 
of nullity for any defect in its form. 

Art. 124. — The condition imposed on the heir or legatee of 
not contracting marriage shall be held as not written, 
unless it be limited to not contracting it before the 
age of twenty-five years or less. 

Art. 125. — The condition of remaining in a state of widow- 
hood shall likewise be held as not put, unless the 
appointee have one or more children of a previous 
marriage at the time of the appropriation falling 
to him or her. 

Art. 126. — The foregoing Articles are not opposed to a pro- 
vision being made for the maintenance of: a woman 
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while she remains a spinster or widow, leaving her 
for such time a right of usufruct, of use or of habi- 
tation, or a periodical pension. 

Art. 127. — The condition of marrjing or not marrying a 
defined person, and that of embracing a state or 
any profession permitted by the laws, although it 
be incompatible with the state of marriage, will 
have force. 

Art. 128. — Testamentary appropriations made upon a sus- 
pensive condition, do not confer any right upon the 
appointee while the condition is pending, save that 
of applying for the necessary preservative decrees. 

Should the appointee die before the fulfilment of 
the condition, no right is transmitted. 

The condition being fulfilled, he shall not have 
right to fruits received in the intermediate time, if 
the testator shall not have expressly granted them 
to him. 

Art. 129. — Conditional dispositions which establish "JYcfet- 
comisos^' (Trusts) and confer a fiduciary ownership 
are regulated by the laws on fiduciary property. 



Sect. III. — Of Testamentary Appropriations a Dia {from a 

Day). 

Art. 130. — Testamentary appropriations may be limited for 
times or days^ whence actual enjoyment or the ex- 
tinction of a right shall depend; and they shall 
then be subject to the rules governing obligations 
at a term, with the following explanations : — 

Art. 131. — The day is certain and determinate if it must 
necessarily arrive and it is known when,— as such 
and such a day of such and such a month and 
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year, — or bo many days, months or years after the 
date of the will or death of the testator. 

It is certain but indeterminate if it must neces- 
earily arrive, but it is not known when, as the day 
of the death of a person. 

It is uncertain but determinate if it may or may 
not arrive, but assuming that it do arrive, it is 
known when, as the day whereon a person shall 
complete twenty-five years. 

Finally, it is uncertain and indeterminate if it is 
not known whether it must arrive, nor when, as 
the day on which a person shall marry. 

Art. 132. — That which is appropriated from a day which 
arrives before the death of the testator, shall bo 
understood as appropriated as from his death, and 
shall only be deliverable after the succession shall 
have been opened. 

Art. 133. — The imcertain and indeterminate day is always 
a real condition, and is subject to the rules on con- 
ditions. 

Art. 134. — The appropriation from a certain and determinate 
day gives to the appointee, from the moment of the 
death of the testator, the ownership of the thing 
appropriated, and the right to alienate and transmit 
it; but not that of claiming it before the day 
arrives. 

Should the testator expressly impose the condi- 
tion of the appointee being in existence on such 
day, it shall be subject to the rules of conditional 
appropriations. 

Art. 135. — The appropriation from a certain but indetermi- 
nate day is conditional, and involves the condition 
of the appointee being in existence on such day. 
If it be known that the appointee must be in 
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existence on such day (as when the appropriation is 
in favour of a permanent establishment), what is 
provided in the 1st section of the foregoing Article 
shall have force. 
Art. 136. — ^The appropriation from an uncertain day, whether 

or not determinate, is always conditional. 
Art. 137. — The appropriation up to a certain day, whether 
determinate or not, constitutes a usufruct in favour 
of the appointee. 

The appropriation of periodical payments is in- 
transmissihle by reason of death, and terminates, as 
the usufruct does, by the arrival of the day and by 
the natural or civil death of the pensioner. 

If it be in favour of a corporation or foundation, 
it cannot last more than thirty years. 

If it be for maintenance, it does not terminate by 
civil death. 
Art. 138. — The appropriation up to an uncertain but deter- 
minate day connected with the existence of the 
appointee, constitutes a usufruct, unless it consist of 
periodical payments. 

If the day is connected with the eidstence of a 
person other than the appointee, the usufruct shall 
be understood as granted up to the day when, the 
other person being alive, the day for the appropria- 
tion would arrive. 



Sect. IV. — 0/ Asignaciones Modalea {Modal Appropiiationa). 

Art. 139. — If anything is appropriated to a person in order 
that he may have it as his own with the obligation 
of applying it to a special end, as that of doing 
certain works or subjecting himself to certain 
charges, this application is a modus and not a bus- 
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pensive condition. The modus, consequently, does 
not suspend the acquisition of the thing appro- 
priated. 

Art. 140, — In modal appropriations, the clause which imposes 
the obligation of restoring the thing and fruits if 
the modus be not fulfilled is called Cldmula resolu- 
toria (fl). 

It shall not be understood that they involve a 
Cldimila resoluioria when the testator does not ex- 
press it. 

Art. 141. — In order that the thing appropriated de modo 
may be acquired, it is not necessary to give bond or 
security to restore it against the case of the modus 
not being fulfilled. 

Art. 142. — If the modus is in benefit of an appointee exclu- 
sively, it imposes no obligation, except it bear a 
Clausula resoluforia. 

Art. 143. — ^If the modus is by its nature impossible, or con- 
ducive to an illegal or immoral act, or conceived in 
unintelligible terms, the disposition shall have no 
force. 

If the modus, without the act or fault of the 
appointee, is only impossible in the special form 
prescribed by the testator, it may be carried out in 
another analogous form not altering the substance 
of the disposition, and which, as such, shall be 
approved by the judge, on citation of the other 
parties interested. 

If the modus, without the act or fault of the 
appointee, becomes simply impossible, the appro- 
priation shall subsist without the charge. 

{a) Clduiula reaolutoria is generally defined to be tbo clause in an in- 
strument "by which it is agreed that the contract shall be void should either 
of the parties not fulfil what he binds himself to. 
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Art. 144. — Should the testator not sufficiently determine the 
time or special form in which the modm has to be 
fulfilled, the judge may determine them, consulting 
as far as possible the will of the testator, and leaving 
the modal appointee a benefit that shall amount to 
not less than a fifth part of the value of the thing 
appointed. 

Art. 145. — Should the modus consist in such an act that, for 
the end which the testator may have proposed, it is 
indifferent who the person may be who is to perform 
it, it is transmissible to the heirs of the appointee. 

Art. 146. — ^Whenever the Clausula resolutoria has to be carried 
into effect, there shall be paid to the person in 
whose favour the modus has been constituted a sum 
in proportion to the object, and the remainder of 
the value of the thing appointed shall be in augmen- 
tation of the inheritance, should the testator not 
have otherwise directed. 

The appointee, upon whom the modu^ has been 
imposed, shall not enjoy the benefit that might 
result to him from the foregoing disposition. 



Sect. V. — 0/ Appropriations a Titulo universal {under Universal 

Title). 

Art. 147. — ^Appointees under universal title, by whatever 
words they may be called upon, and although in the 
will they may be characterized as legatees, are heirs : 
they represent the person of the testator in order to 
succeed to him in all his rights and transmissible 
obligationsT 

The heirs are also bound for the testamentary 
charges ; that is, for those that are constituted by 
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the will itselfy and which are not imposed on 
determinate persons. 

Art. 148. — ^The appointee who has been called to the suc- 
cession in general terms which do not specify 
quotas, as " Let A. B. be my heir," or " I leave 
my property to A. B.," is a imiversal heir. 

But should he come in with heirs of a quota, he 
shall be deemed an heir of such quota as, with 
those specified in the will, shall complete the unity 
or entirety. 

Should there be many heirs instituted without 
designation of the quota, they shall divide the 
inheritance among themselves in equal parts, or the 
portion thereof that may apply to them. 

Art. 149. — If other appropriations being made, disposition is 
made of the residue of the property, and all the 
appropriations, except that of the residue, are by 
singular title, the appointee of the residue is uni- 
versal heir ; if any of the other appropriations are 
of quotas, the appointee of the residue is heir of 
the quota that may remain to complete the unity. 

Art. 150. — Should there be no universal heirs, but only 
those of a quota, and the quotas designated in the 
will do not together compose the entire unity, the 
heirs ab intestate are understood to be called as 
heirs of the residue. 

If in the will there be no appropriation under 
universal title, the heirs ab intestato are universal 
heirs. 

Atftp. 151. — ^If the quotas designated in the will make up or 
exceed the unity, in such case the universal heir 
will be taken to be instituted in a quota, the 
numerator whereof is the unity and the denomi- 
nator the total number of heirs ; unless he be 
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instituted as heir of the residue^ because then he 
will have nothing. 

Art. 152. — ^The quotas being reduced to a common denomi- 
nator, including those computed accoiding to the 
foregoing article, the inheritance shall be repre- 
sented by the total of the numerators, and the 
effective quota of each heir by his respective nume- 
rator. 

Art. 153. — ^The dispositions imder this heading are under- 
stood without prejudice to the accion de reforma 
(suit for amendment) which the law allows to the 
" legitinMrioB " {b) (compulsory heirs), and the sur- 
viving consort. 



Sect. VI. — Of Appropriations a Titulo Singular {under 

Singular Title). 

Art. 154. — ^Appointees a titulo singular (under singular title), 
by whatever words they may be called upon, and 
although they may be characterized in the will as 
heirs, are legatees : they do not represent the tes- 
tator ; they have no more rights or burthens than 
such as are expressly conferred or imposed upon 
them : which, however, shall be understood without 
prejudice to their liability in aid of the heirs, and 
that which may supervene to them in the case of 
the accion de refornia (the suit for amendment). 

Art. 155. — ^The bequest of a thing incapable of being ap- 
propriated (c) has no force, neither have bequests of 

(d) Legitimario^ from the word legitima — the portion of an inheritance dne 
by operation of law to the herederos forzosoi^ or compnlsory heirs, who are 
therefore leffUimarios. 

{e) <* Things which nature has made common to all mankind, such as the 
high seas, are not snsoeptible of ownership, and no nation, corporation, or 
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things which at the time of the wiU may be 
national or municipal property and of public use, 
or that form part of a building, so that they cannot 
be separated without injuring it, unless the cause 
cease before the bequest becomes vested. 

The same applies to bequests of things belonging 
to divine worship ; but private individuals may 
bequeath to other persons the rights that they may 
have therein, and which may not according to 
canon law be intransmissible. 

Art. 156. — The testator may direct that something belong- 
ing to another may be acquired in order to give it 
to some one else or to employ it in some object 
of charity ; and if the person upon whom this 
obligation is imposed should be unable to fulfil it 
because the owner of the thing refuses to part with 
it or asks an excessive price for it, such person 
shall only be bound to give in money the just price 
of the thing. 

And if the thing bequeathed, the property of 
another person, should have been previously ac- 
quired by the legatee, or for the object of charity, 
the price thereof shall not be owing, except so far 
as the acquisition may have been a titulo oneroao 
(under onerous title) {d) and at a fair price. 

Art. 157. — The bequest of a thing which does not belong 
to the testator, or to the person upon whom the 
obligation is imposed of giving it, is void, unless in 
the will it appear that the testator knew that the 
thing was not his own nor the said person's ; 

indiyidual has a right to appropriate them. The use and enjoyment thereof 
are determined between the individuals of a nation by its laws, and between 
different nations by International Law.** 
ifi) TUulo oneroso may be defined as a title acquired for a consideration. 
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or unless the thing belonging to another is be- 
queathed to a legitimate descendant or ascendant 
of the testator or to his consort; because in these 
cases they shall proceed as in that of the 1st section 
of the foregoing Article. 

Art. 158. — ^If the thing bequeathed, the property of another, 
passed previously to the death of the testator into 
the dominion of the testator, or of the person upon 
whom the obligation had been imposed of giving 
it, the bequest shall be deliverable. 

Art. 159. — ^The person bound to deliver the bequest of 
something belonging to another, who, after the 
death of the testator, acquires it, shall owe it to the 
legatee, who, nevertheless, will not be able to claim 
it, save on making restitution of what he may have 
received for it, according to Article 156. 

Art. 160. — Should the testator not have had in the thing 
bequeathed more than a part, quota or right, it will 
be presumed that he has not desired to leave more 
than such part, quota or right. 

The same applies to the thing which a person 
is bound to give, and in which he has only a part, 
quota or right. 

Art. 161. — If, on bequeathing a thing, the place in which 
it is kept is designated, and it be not found there, 
but is found in some other place, the thing shall be 
deliverable ; if it be not found in any place, there 
shall be deliverable a thing of medium quality of 
the same class, but only to the persons designated 
in Article 157. 

Art. 162. — The bequest of a perishable thing, the amount 
whereof is not in any manner determined, has no 
force. 
If a perishable thing is bequeathed, specifying 

E 
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the place in which it is to be found, the quantity 
shall be deliverable that may be found there at 
the time of the death of the testator, granting the 
case that the testator has not fixed the quantity ; 
or up to the full quantity fixed by the testator, 
and no more. 

Should the quantity existing be less than the 
quantity designated, the quantity existing shall 
alone be deliverable; and if no quantity of such 
perishable thing exist there, nothing shall be de- 
liverable. 

Which, nevertheless, shall be understood with 
these limitations : — 
1st. The bequest of the perishable thing, the quantity 

whereof is fixed by the testator, shall always 

have force in favour of the persons designated in 

Article 157. 
2nd. It will not matter that the thing bequeathed be 

not found in the place specified by the testator, 

when the bequest and the specification of place do 

not form an indivisible clause. 

Thus the bequest of "thirty bushels of wheat 
that are in such and such a place" has force, 
although no wheat be found there ; but the bequest 
of " the thirty bushels of wheat which wiU be found 
in such and such a place " has no force, save with 
respect to the wheat that may be found there, 
and that shall not exceed thirty bushels. 
Art. 163. — The bequest of a future thing has force, provided 

that it comes into existence. 
AuT. 164. — If out of many things that exist in the patrimony 
of the testator, one should be bequeathed without 
saying which, a thing of medium quality or value, 
from among those comprised in the bequest, shall 
be deliverable. 
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Art. 165. — ^Bequests in kind that are not limited to what is 
in existence in the patrimony of the testator, as a 
cow, a horse, impose the obligation of giving a 
thing of medium quality or value of the same kind. 

Art. 166. — ^If one thing were bequeathed out of various 
things which the testator believed that he had, and 
he has not left more than one, that which he has 
left shall be deliverable. 

If he have left none, the bequest shall not have 
force save in favour of the persons designated in 
Article 157, who shall only have the right to ask 
for a medium thing of the same kind, although the 
testator may have given them the choice. 

But if a thing be bequeathed out of those, the 
value whereof has no limits, such as a house, an 
estate in the country, and there do not exist any of 
the same class among the property of the testator, 
nothing shall be deliverable, not even to the persons 
designated in Article 157. 

Art. 167. — Should the choice of one thing out of many be 
expressly given to the person bound, or to the 
legatee, the one or the other may respectively offer 
or choose at will. 

Should the testator commit the choice to a third 
person, the latter shall have the power to choose 
according to his judgment, and if he should not 
fulfil his charge within the time fixed by the 
testator, or in default of him by the judge, the rule 
of Article 164 shall have effect. 

The choice once made, there shall be no place for 
making it afresh, save by reason of deception or 
fraud. 

Art. 168. — The thing bequeathed is deliverable in the state 
in which it may be at the time of the death of the 

E 2 
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testator, including the utensils necessary for its use, 
and that may be in existence therewith. 

Art. 169. — ^If the thing bequeathed be an estate, the lands 
and new buildings which the testator may have 
added to it after the will, shall not be included in 
the bequest; and if what shall have been newly 
added shall form with the rest, at the time of 
succession being opened, a whole which cannot be 
divided without serious loss, and the additions 
should be worth more than the estate in its previous 
condition, this second value alone shall be deliver- 
able to the legatee ; but should they be worth less, 
the whole of it shall be deliverable to the legatee 
with the charge of paying the value of the 
additions. 

But the bequest of a measure of land, such as one 
thousand square metres^ shall in no case increase by 
the acquisition of adjacent lands, and if the former 
cannot be separated from the latter, there shall only 
be owing what it may be worth. 

If a plot of land be given, and subsequently the 
testator builds thereon, the value of the plot of land 
shall alone be owing. 

Art. 170. — ^If a portion of a landed estate be left, the 
easements that shall be necessary for its enjoyment 
or cultivation shall be understood to be left. 

Art. 171. — ^If a house be left with its muebks (e) (furniture), 
or with all that may be found therein, only those 
things which form the household effects, and are 
found therein, shall be understood as being com- 

(e) Under this term, money, documents and papers, scientific or artistic 
collections, books or their shehes, medals, arms, instruments of art and 
handicraft, jewels, clothing and bed linen, carriages or horses, or their harness, 
grain, liquids, merchandise, or generally things other than those which 
form the household effects, are not included. 
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prised in the bequest; and if in like manner a 
country estate is left, it shall not be understood that 
the bequest comprises other things than those that 
serve for the cultivation and working of the estate 
and that may be found thereon. 

In either case there shall only be deliverable out 
of the other objects contained in the house or estate 
those which the testator may expressly designate. 

Art. 172. — Should a carriage of any class be bequeathed, 
the harness and the cattle which the testator was 
accustomed to employ in order to make use of it, 
and which at the time of his death may be along 
with it, shall be understood as bequeathed. 

Art. 173. — If a herd of cattle be bequeathed, the animals of 
which it is composed at the time of the death of the 
testator, shall be deliverable, and no more. 

Art. 174. — If there be bequeathed to several persons diffe- 
rent quotas of one and the same thing, the rules of 
the foregoing paragraph shall be followed for the 
division thereof. 

Art. 176. — ^The thing bequeathed passes to the legatee with 
its easements, annuities and other real charges. 

Art. 176. — If a thing be bequeathed with the qualification 
of not alienating it, and the alienation do not affect 
any right of a third party, the clause of not 
alienating it shall be held as not written. 

Art. 177. — ^Not only corporeal things, but also rights and 
rights of action may be bequeathed. 

By the fact of the title to a credit being 
bequeathed, it shall be understood that the credit is 
bequeathed. 

The bequest of a credit includes that of the 
interest due ; but it subsists only in the part of the 
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credit or of the interest that the testator shall not 
have received. 

Art. 178. — Should a thing that was pledged to the testator 
be left to the debtor, the debt is not extinguished 
thereby, but the right to the pledge; unless it 
clearly appear that the will of the testator was to 
extinguish the debt. 

Art. 179. — Should the testator in his will condone a debt, 
and subsequently proceed judicially against the 
debtor, or accept the payment that may be offered 
to him, the debtor shall not avail himself of the 
condonation; but if it was paid without notice or 
consent of the testator, the legatee shall have the 
power to re-claim what was paid. 

Art. 180. — If a person be condoned what he owes without 
determining the sum, only the debts existing at the 
time of the wiU shall be included in the condona- 
tion. 

Art. 181. — What is left to a creditor shall not be imderstood 
to be on account of his credit if it be not expressed, 
or if from the circumstances it do not clearly appear 
that the intention of the testator is to pay the debt 
with the legacy. 

If it be so expressed or appear, the debt will 
have to be acknowledged in the terms in which the 
testator may have done so, or upon which it may 
be proved that the obligation had been contracted ; 
and the creditor may, according to his own choice, 
require payment in the terms in which the debtor 
was bound, or in those which the will expresses. 

Art. 182. — ^Should the testator order payment of what he 
believes he owes, but does not owe, the direction 
shall be held as not written. 
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If in yirfcae of a determinate debt, payment is 
ordered to be made of more than it amounts to, the 
excess shall not be deliverable, unless the intention 
to give it appear. 

Art. 183. — ^Debts acknowledged in the wiQ, and of which on 
the other hand there shall not be a principle of 
proof in writing, shall be held as gratuitous be- 
quests, and shall be subject to the same liabilities 
and deductions as the other bequests of this class. 

Art. 184. — ^If voluntary allowances for maiatenance be left, 
without determining the form and amount thereof, 
they shall be deliverable in the form and amount 
in which the testator was accustomed to supply 
them to the person himself ; and in default of this 
determination, they shall be regulated, taking into 
consideration the requirements of the legatee, his 
relations with the testator, and the capabilities of 
the patrimony in the part whereof the testator has 
been able to dispose freely. 

Should the testator not fix the time which the 
contribution for maintenance allowance has to last, 
it shall be understood to endure for the whole life 
of the legatee. 

Should an annual pension be left for the educa- 
tion of the legatee, it shall last until he completes 
twenty-five years of age, and shall cease should he 
die previously to attaining that age. 

Art. 185. — ^By the destruction of the thing bequeathed, the 
obligation of delivering the legacy is extinguished. 
The alienation of the things bequeathed, wholly 
or in part, by act inter vivosy involves the revocation 
of the bequest, whoUy or in part ; and the bequest 
will not subsist or revive, although the alienation 
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msLj have been void, and although the things be- 
queathed return to the control of the testator. 

The pledge, hypothec, or annuity constituted 
upon the thing bequeathed does not extinguish 
the bequest, but it burthens it with such pledge, 
hypothec, or annuity. 

Should the testator substantially alter the move- 
able thing bequeathed — ^as, if out of the timber he 
causes a carriage to be constructed, or out of wool, 
cloth, it shall be understood that he revokes the 
legacy. 



Sect. VII. — Of Revocable Gifts. 

Art. 186. — ^A revocable gift is that which the donor can 
revoke at pleasure. 

A donation mortis causa is the same as a revocable 
gift ; and a gift inter vivos the same as an irrevocable 
gift. 

Art. 187. — Only such donation as may have been granted 
with the solemnities which the law prescribes for 
those of its class, or that to which the law expressly 
gives this character, shall avail as a revocable dona- 
tion. 

Should the grant of a gift be made with the 
solemnities of those inter vivosy and the donor in 
the instrument reserve to himself the power of re- 
voking it, it will be necessary, in order that it may 
subsist after the death of the donor, that he shall 
have expressly confirmed it by testamentary act, 
imless the donation be from one of the consorts to 
the other. 

Gifts as to which no instrument is executed shall 
have force as gifts inter vivos in so far as they may 
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be lawful ; excepting those that may be made be- 
tween consorts, which may always be revoked. 

Art. 188. — ^Eevocable gifts by persons who cannot make a 
will or gifts inter vivos are void. 

Those also between persons who cannot receive 
testamentary appropriations, or gifts inter vivos one 
from the oL, are likewise void 

Nevertheless, gifts between consorts have force 
as revocable gifts. 

Art. 189. — ^The grant of revocable gifts shall be subject to 
the rules of Article 50. 

Art. 190. — ^By revocable gift, followed by delivery of the 
things given, the donee acquires the rights and 
takes upon himself the obligations of a usufruc- 
tuary. 

Nevertheless, he shall not be liable to give 
security for the preservation and restitution to 
which usufructuaries are boimd, imless the donor 
require it. 

AnT. 191. — Eevocable gifts under singular title are anti- 
cipated bequests, and are subject to the same rules 
as bequests. 

Srcciprocally, if the testator gives in life to the 
legatee the enjoyment of the thing bequeathed, 
the bequest is a revocable donation. 

Bevocable donations, including the bequests in 
the case of the preceding section, shall have 
preference over the bequests whereof the enjoy- 
ment has not been given to the legatees in the 
life of the testator, when the property which 
the latter leaves at his death does not suffice to 
cover all. 

Art. 192. — ^The revocable donation of all the property, or 
of a quota thereof, shall be looked upon as an 
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institution of heir, which shall only take effect 
from the death gf the donor. 

Nevertheless, the donee of all the property, or 
of a quota thereof, may exercise the rights of 
usufructuary over the things that may have been 
delivered over to him. 

Art. 193. — Revocable donations lapse by the mere fact of 
the donee dying before the donor. 

Art. 194. — Revocable donations are confirmed, and pass 
the property in the thing given, by the mere 
fact of the donor dying without having revoked 
them, and without there having supervened in the 
donee any cause of incapacity or unworthiness 
sufficient to invalidate an inheritance or bequest ; 
saving the case of Article 187, Sect. 2. 

Art. 195. — The revocation thereof may be express or tacit, 
in the same manner as the revocation of inherit- 
ances or bequests. 

Art. 196. — ^The dispositions of this paragraph, so far as 
they concern compulsory appointees, are subject to 
the exceptions and modifications which will be 
spoken of in the chapter " Of Compulsory Appro- 
priations" (Article 217). 



Sect. VIII. — Of the Bight of Accretion. 

Art. 197. — One and the same object being destined for two 
or more appointees, the portion of one of them, 
which him failing, is joined to the portion of the 
others, is called an accretion thereof. 

Art. 198. — This accretion shall not have effect between 
the appointees of distinct parts or quotas into 
which the testator may have divided the object 
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appropriated; each part or quota shall be con- 
sidered in such case as a separate object; and 
there shall be no right of accretion except between 
the co-appointees of one and the same part or 
quota. 

If an object be appointed to two or more per- 
sons in equal shares^ there will be right of accre- 
tion. 

Art. 199. — ^There will be right of accretion whether the 
co-appointees be called in one and the same clause, 
or in separate clauses of one and the same testa- 
mentary instrument. 

If the call is made in two distinct instruments, 
the previous call will be presumed to be revoked 
in the whole portion that may not be in common 
with the subsequent call. 

Art. 200. — ^The co-appointees jointly shall be reputed as 
one single person in order to take part with other 
co-appointees; and the collective person formed 
by the first ones, shall not be understood to fail 
save when all of them fail. 

The co-appointees associated by a copulative ex- 
pression, as Peter and John^ or comprised in a 
collective denomination, as the children of Peter j 
shall be considered as joint. 

Art. 201. — ^The co-appointee may preserve his own portion, 
and repudiate that which devolves upon him by 
accretion, but he may not repudiate the first and 
accept the second. 

Art. 202. — The portion which forms the accretion cairies 
all its burthens with it, except those which pre- 
sume a personal qualify, or aptitude of the failing 
co-appointee. 

Art. 203. — ^The right of transmission, established by Article 
7, excludes the right of accretion. 
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Art. 204. — The co-appointees of usufruct, use, habitation, 
or of a periodical pension, preserve the right to 
accretion, whilst they enjoy such usufruct, use, 
habitation or pension ; and none of these rights is 
extinguished until the last co-appointee shall fail. 

Art. 205. — The testator may, in any case, prohibit the ac- 
cretion. 



Sect. IX. — Of Substitutions. 

Art. 206. — Smtitucion (substitution) is vulgar orfdeicomisaria. 
Sustitucion vulgar is that wherein an appointee is 
named in order that he may occupy the place of 
another who may not accept, or who, before the 
thing appointed becomes vestod in him, fails by 
death, or by any other cause that may extinguish 
his eyentual right. 

The appointee is not imderstood to fail who has 
once accepted, unless the acceptance be inyalidated. 

Art. 207. — The substitution that may be expressly made for 
some of the cases in which the appointee may fail, 
shall be understood to be made for either of the 
other cases in which he may fail, unless the testator 
have expressed a contrary intention. 

Art. 208. — Substitution may be of various degrees, as when 
a substitute is named for the direct appointee, and 
another one for the first substitute. 

Art. 209. — One may substitute many, and many may sub- 
stitute one. 

Art. 210. — ^If three or more appointees should mutually 
substitute each other, and one of them fails, his 
portion shall be divided among the others, in pro- 
portion to the values of their respective appropria^ 
tions. 
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Art. 211. — ^The substitute of a substitute who happens to 
fail, shall be understood as called in the same eases, 
and with the same charges, as the latter, without 
prejudice to what the testator may have directed in 
this respect. 

Art. 212. — Should the appointee be a legitimate descendant 
of the testator, the legitimate descendants of the 
appointee shall not be thereby imderstood as substi- 
tuted for him, unless the testator shall have ex- 
pressed a contrary will. 

Art. 213. — ^The right of transmission excludes that of 8ub« 
stitution, and the right of substitution that of ac- 
cretion. 

Art. 214. — Sustifucion fdeicomism-ia is that wherein a fidei" 
camisario (/) is called, who, in the event of a con- 
dition, becomes absolute owner of what another 
person possessed in fiduciary ownership. 

Sustitucion fideicomisaria is governed by what is 
laid down in the law as to fiduciary property. 

Art. 215. — ^If, to meet the case of the fideicomimrio failing 
before the fulfilment of the condition, one or more 
substitutes are named for him, these substitutions 
shall be understood as common, and shall be sub- 
jected to the rules of the foregoing Articles. 

Neither the fideiconiisario of the first degree, nor 
any substitute called to occupy his place, transmits 
his expectancy, if he fail. 

Art. 216. — Sustitucion (substitution) must not be presumed 
to be fideicomisaria^ save when the tenor of the 
disposition manifestly excludes sustitucion vulgar. 

(/) Fideicotnisario, the person for whose benefit the trost is ma/^,J!dei€om' 
missaritu. 
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CHAPTEE V. 

OF ASTGNACIONES FORZOSAS (COMPULSORY APPROPRIATIONS). 

Art. 217. — Compulsory appropriations are those which the 

testator is hound to make, and which are supplied 

when he has not made them, even in prejudice of 

his express testamentary dispositions. 

Compulsory appropriations are — 

1st. The allowances for maintenance which are due 

by law to certain persons ; 
2nd. The conjugal portion; 
3rd. Portions by law (legitimas) ; 
4th. The augmentation fourth {cuarta de mejoras) in 
the succession of the legitimate descendants. 



Sect. I. — Of Alimentary Appropriations due to certain 

Persons. 

Art. 218. — ^The allowances for maintenance, which the de- 
ceased has owed by law to certain persons, are a 
charge on the hereditary mass of the property; 
except when the testator has imposed such obli- 
gation on one or more participants in the succes- 
sion. 

Art. 219. — ^The illegitimate child, who shall have been ac- 
knowledged as such in the will, can require from 
the heirs such maintenance allowances as the testa- 
tor would be bound to give were he living; but 
without retrospective effect. 

This is to be understood if the testator should not 
formally acknowledge him, with the intention of 
conferring upon him the rights of a natural {g) child, 

{ff) See Preliminary Observations, p. 3. 
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or his acknowledgment should not take efPeot in 
this sense. 

Art. 220. — The appointees of allowances for maintenance 
shall not be bound to make any return in respect of 
the debts or charges that may burthen the patri- 
mony of the deceased ; but the future allowances 
that appear disproportioned to the capacities of the 
effective patrimony shall be reducible. 

Art. 221. — ^Appropriations for maintenance in favour of 
persons who by law have no right to maintenance, 
shall be laid on the portion of the property whereof 
the deceased was able to dispose according to his 
pleasure. 

And if the appropriations that are made to 
recipients of compulsory maintenance allowance 
should be more in amount than what is fitting 
under the circumstances, the excess shall be charged 
against the same portion of property. 



Sect. II. — Of the Conjugal Portion, 

Art. 222. — The conjugal portion is that part of the patri- 
mony of a deceased person which the law appro- 
priates to the surviving consort, who lacks what is 
necessary for his decent support. 

Art. 223. — ^Even a divorced consort shall have right to the 
conjugal portion, unless he shall, by his own fault, 
have given rise to the divorce. 

Art. 224. — The right shall be understood to exist at the 
time of the decease of the other consort, and it shall 
not lapse wholly or partially through the subsequent 
acquisition of property by the surviving consort. 
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Art. 225. — The surviving consort, who at the time of the 
death of the other consort had no right to a con- 
jugal portion, shall not acquire it afterwards by the 
fact of falling into poverty. 

Art. 226. — Should the surviving consort have property, but 
not of so great a value as the conjugal portion, he 
shall only have right to the complement, under the 
title of conjugal portion. 

There shall, consequently, be charged to the 
conjugal portion all that the surviving consort may 
have a right to receive under any other title what- 
soever in the succession of the deceased, including 
his moiety of the ^^ gananciales^^ (gains during mar- 
riage), if he do not renounce it. 

Art. 227. — The surviving consort may, according to his 
pleasure, retain what he may possess or what may 
be owing to him, renouncing the conjugal portion, 
or applying for the conjugal portion and abandon- 
ing Hs other property and rights. 

Art. 228. — The conjugal portion is the fourth part of the 
property of the deceased, in all the orders of 
succession, except in that of the legitimate descen- 
dants. 

There being such descendants, the widower or 
vridow shall be reckoned among the children, and 
shall receive as his or her conjugal portion the strict 
portion at law of a child. 

Art. 229. — Should the surviving consort have to receive in 
the succession of the deceased under the title of 
donation, inheritance, or bequest, more than what 
belongs to him or to her under the title of conjugal 
portion, the surplus shall be charged against the 
portion of the property of which the deceased could 
dispose at will* 
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Art. 230. — The consort to whom on account of his conjugal 
portion there has fallen, under universal title, any 
portion in the succession of the deceased, shall be 
responsible pro raid for that part, like the heirs in 
their respective quotas. 

If there should be charged agamst the said 
portion the moiety of " gananciales,^' the special 
liability which attaches to it shall subsist in it, 
according to what is provided in the law as to 
conjugal partnership. 

As regards whatever else that the widower or 
widow may receive under title of conjugal portion, 
he or she shall only have the subsidiary liability 
of the legatees. 



Sect, m, — Of Legitimas {Legal Portiom^or Portions hy Action 
of Law)y and Mejoras (Augmentations). 

Art. 231. — The legitima is that quota of the property of the 
deceased which the law assigns to certain persons 
called legitimarios. 
Legitimarios are consequently heirs. 
Art. 232. — Legitimarios are : — 

1st. Legitimate children personally, or represented by 

their legitimate descendants ; 
2nd. Legitimate ascendants ; 
3rd. Natural children personally, or represented by 

their legitimate descendants ; 
4th. Natural parents. 
Art. 233. — The legitimarios come in and are excluded and 
represented according to the order and rules of 
intestate succession. (See Articles 30 to 48.) 
Art. 234. — A moiety of the property, after the deductions 
and augmentations indicated in Article 9, and those 

F 
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which are hereinafter mentioned, shall be divided 
per capita or per stirpes among the respective legiti- 
marios (compulsory heirs), accprding to the rules of 
intestate succession ; what falls to each one in that 
division will be his legal portion ex rigore {legitima 
rigorosa). 

There being no legitimate descendants with right 
to succeed, the remaining moiety is the portion of 
the property whereof the deceased had power to 
dispose at will. 

There being such descendants, the mass of the 
property, after the said deductions and additions, 
shaU be divided into four parts, two whereof, or say 
a moiety of the mass of the inheritance, for the 
compulsory shares; another fourth for "w^'oras" 
(augmentations), with which the deceased may have 
desired to favour one or more of his legitimate 
descendants, whether or no compulsory heirs, and 
the other fourth whereof he has been able to dispose 
at wiU, 

Art. 235. — In order to compute the fourths, of which the 
foregoing Article speaks, there shall be added in 
imagination to the net mass, all the revocable or 
irrevocable donations, made in respect of shares by 
law or of augmentations, according to the value 
that the things given may have had at the time of 
the delivery, and the deductions which, according 
to Article 226, are made from the conjugal portion. 
The aforesaid fourth parts have reference to such 
imaginary mass of the estate. 

Art. 236. — If he who had at the time compulsory heirs 
{legitimarios) should have made gifts inter vitas 
to strangers, and the value of all of them to- 
gether shoidd exceed the fourth part of the sum 
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fonned by this value and that of the imaginary 
. mass of the estate, the compulsory heirs shall have 
the right to have this excess added in imagination 
to the mass of the estate, for the purpose of the, 
computation of the compulsory shares {legitimas) 
and augmentations {mejoras). 

Art. 237. — Should the excess be such that it not only absorbs 
the portion of the property whereof the deceased 
was able to dispose at will, but also impoverishes 
the strict compulsory legal portions, or the augmen- 
tation fourth {cuarta de mejoras)^ the compulsory 
heirs shall have a right to restitution of what 
may be given in excess, proceeding against the 
donees in an order, inverse to that of the dates of 
the gifts, that is, commencing with the most recent. 
The insolvency of one donee will not burthen the 
others. 

Art, 238. — Only what shall remain after deduction of the 
pecuniary charge for which the appropriation might 
be liable shall be held to be a gift 

Neither shall there be taken into accoimt the 
moderate presents authorized by custom on certain 
days and in certain ca^es, nor the gifts by hand of 
trifling value. 

Art. 239. — If the sum of what has been given in respect of 
portions by law do not reach to a moiety of the 
imaginary total of the estate, the deficit shall be 
drawn from the property, with preference over 
every other employment thereof, 

Art. 240. — Should a compulsory heir not take the whole or 
part of his share by law through incapacity, un- 
worthiness, or disinheritance, or because he has 
repudiated it, and has no descendants having right 
to represent him, the said total or part shall be 

F 2 
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added to the legal-portion moiety, and shall con- 
tribute to form the strict compulsoiy legal .portions 
of the others, and the conjugal portion in the case 
of Artide 228, Sect. 2. 

In like manner the deductions which, according 
to Article 226, are made in the case aforesaid from 
the conjugal portion, shall return to the legal- 
portion moiety. 
Art. 241. — ^All that portion of the property whereof the tes- 
tator has been able to dispose under title of augmen- 
tations, or with absolute liberty, and which he has 
not disposed of, or if he have done so, the disposi- 
tion has remained inoperative, increases the com- 
pulsory shares. 

The compulsory shares, being thus increased, are 
called legitime efectivas (effective shares by law). 

This accretion does not profit the surviving con- 
sort in the case of Article 228, Sect. 2. 
Art. 242. — The compulsory share by law is not susceptible 
of any <jondition, period, mode, or charge what- 
soever. 

Upon whatever else may have been left or may 
be left to the compulsory heirs, except under the 
form of gifts inter vivoSj the testator can impose the 
charges that he may desire, without prejudice to 
what is laid down in Article 245. 
Art. 243. — ^If what has been given or is given in respect 
of portions by law should exceed a moiety of the 
imaginary mass of the estate, it shall be charged 
against the augmentation fourth, without preju- 
dice to its being divided in equal shares among 
the compulsory heirs, but with exclusion of the 
surviving consort in the case of Article 228, 
Sect. 2. 
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Art. 244. — ^If the augmentations (including the excess 
whereof the foregoing Article speaks, in case of 
there being such) should not be covered in the 
fourth part of the imaginary entire estate, this 
excess shall be charged against the remaining 
fourth part, with preference over every object of 
free disposition to which the deceased may have 
destined it. 

Art. 245. — Out of the augmentation fourth the donor or 
the testator may make the distribution that he 
may desire amongst his legitimate descendants. 
He will be able, therefore, to appropriate to one 
or more of his legitimate descendants the whole 
of the said fourth, to the exclusion of the others. 

The charges imposed upon participants in the 
augmentation fourth shaU always be in favour of 
one or more of the other legitimate descendants. 

Art. 246. — ^If there should not be wherewith to make up the 
portions at law and the augmentations, calculated 
in conformity with the foregoing Articles, both one 
and the other shall be abated j^ro rata. 

Art. 247. — He who may owe a share at law shall be able in 
every case to specify the things out of which pay- 
ment has to be made; but he shall not have the 
power to delegate this faculty to any person, nor to 
appraise the values of such things. 

Art. 248. — ^AU the bequests, aU the donations, whether re- 
vocable or irrevocable, made to a compulsory heir, 
who had then the quality of such, shall be charged 
against his portion at law, unless in the will or 
in the respective notarial act, or by subsequent 
authentic act, it should appear that the bequest or 
the donation has been made in character of augmen- 
tation. 
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Nevertheless, the expenses incurred for the educa- 
tion of a descendant shall not be taken into account 
for the computation of the shares at law, nor of the 
augmentation fourth, nor of the fourth of free dis- 
position, although they may have been made in 
character of chargeable. 

Neither shall there be taken into account for the 
said charges the presents made to a descendant on 
the occasion of his marriage, nor other customary 
gifts. 

Art. 249. — The accumulation of what has been irrevocably 
given in respect of portions at law or of augmenta- 
tions, for the computation provided for by the 
Article 235 and following ones, does not profit the 
hereditary claimants nor the appointees, who are 
such by a title other than that of share at law or of 
augmentation. 

Art. 250. — Should a revocable or irrevocable gift be made, 
imder the title of share at law, to a person who 
may not then be a compulsory heir {legittmario) of 
the donor, and the donee does not subsequently 
acquire the quality of compulsory heir, the donation 
shall lapse. 

The same shall be observed if a donation should 
have been made under the title of legitima (share 
at law) to one who was then a compulsory heir, but 
who afterwards ceased to be so, by incapacity, un- 
worthiness, disinheritance, or repudiation, or by 
reason of another compulsory heir, possessing a 
better right, having come forward. 

Should the donee, a legitimate descendant, have 
happened to fail in any of those ways, the dona- 
tions chargeable against his portion at law shall be 
charged against that of his legitimate descendants. 
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Art. 251. — Should a revocable or irrevocable donation be 
made under the title of augmentation to a person 
who was believed to be a legitimate descendant of 
the donor, and he was not so, the donation shall 
lapse. 

The same will happen should the donee, a legiti- 
mate descendant, have happened to fail through 
incapacity, unworthiness, disinheritance, or repudia- 
tion. 

Art. 252. — ^There shall not be chargeable against the portion 
at law of a person, the donations or testamentary 
appropriations which the deceased may have made 
to another person, the case of Article 250, Sect. 3, 
excepted. 

Art. 253. — ^The disbursements made for the payment of the 
debts of a compulsory heir {legitimario)^ a legitimate 
descendant, shall be charged against his portion at 
law; but only in so far as they have been of service 
for the payment of the said debts. 

Should the deceased have expressly declared by 
act inter vivos or will that it was his intention that 
the said expenses should not be charged upon the 
portion at law, in this case they shall be considered 
as an augmentation. 

Should the deceased in the case of the fore- 
going section have assigned to such compulsory heir 
{legitimario)y imder the title of augmentation, any 
quota of the inheritance or any sum of money, such 
expenses shall be charged against the said quota or 
sum, without prejudice to his availing himself in 
what they may be in excess ''thereof , as augmen- 
tation, or as the deceased may have expressly 
ordered. 

Art. 254. — Should the deceased have promised by public 
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notarial act inter vivos, to a legitimate descendant, 
who at the time was a compulsory heir, not to give, 
nor appropriate by will, any part of the cuarta de 
mejoraa (augmentation fourth), and he should after- 
wards break his promise, the said legitimate descen- 
dant shall have the right to require that the ap- 
pointees of such fourth do make up to him what 
the fulfilment of the promise would have profited 
him, rateably upon what its infraction may profit 
them. 

AU other stipulations soever upon the future suc- 
cession, between a compulsory heir and the party 
who owes to him the share at law, shall be void and 
of no value. 

Art. 255. — ^The fruits of things given, revocably or irrevo- 
cably, under the title of portion at law or of 
augmentation {mejora), during the life of the donor, 
shall belong to the donee from the delivery thereof, 
and shall not appear in the corpm of the estate; 
and if the things given have not been delivered to 
the donee, the fruits shall not belong to him, save 
from the death of the donor, unless the latter shall 
have given to him irrevocably and in an authentic 
form, not only the ownership, but the usufruct of 
the things given. 

Art. 256. — ^If to the donee of things which have to be 
charged against his share at law {kgitima) or aug- 
mentation {mejora), there should come definitively 
an amount not inferior to what the things them- 
selves are worth, he shall have the right to keep 
them and demand the balance; and he shall not 
have the power to oblige the other appointees to 
change the things, or to give him their value in 
money. 
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And if there should come to him definitiyely a 
Bom below the value of the said things, and he 
should be bound to paj a balance, he maj at his 
will make this payment in money, or lestoie one or 
more of the said things, and demand the due pecu- 
niary compensation for what the actual value of the 
things that he may give up shall exceed the balance 
which he owes. 



Sect. IV. — Of Disinheritance. 

Art. 257. — ^Disinheiitance {desheredamiento) is a testamentary 
disposition wherein it is directed that a legitimario 
(compulsory heir) be deprived of the whole or part 
of his kgitima (share by action of law). 

The disinheritance which is not in conf onniiy 
with the rules which are laid down in this chapter 
shall not have effect. 
Art. 258. — ^A descendant cannot be disinherited except for 
either of the following causes : — 
1st. For having committed a grave injury to the tes- 
tator in his person, honour, or property, or in the 
person, honour, or property of his consort, or of 
any of his legitimate ascendants or descendants. 
2nd. For not having succoured him when in a state 

of insaniiy or destitution, being able to do so. 
3rd. For having resorted to force or fraud in order to 

prevent his making a testamentary disposition. 
4th. For having married without the consent of an 
ascendant, or without that of the law in subsidioj 
when bound to obtain such. 
5th. For having committed a crime to which either 
of the penalties designated in Section 8 of 
Article 62 may have application ; or for having 
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abandoned himself to vices, or performed dis- 
honourable actions, imless it be proved that the 
testator took no care of the education of the party 
disinherited. 

The ascendants may be disinherited for any of 
the first three causes. 
Art. 259. — ^Neither of the causes for disinheritance men- 
tioned in the foregoing Article shall have force, 
imless it be expressed in the will specifically, and 
if also it be not proved judicially in the life of the 
testator, or the persons whom the disinheritance 
shall interest do not prove it after his death. 

Nevertheless, the proof shall not be necessary 
when the party disinherited does not claim his 
portion at law within the four years following the 
opening of the succession, or within the four years 
computed from the day whereon his incapacity to 
administer shall have ceased, if at the time of the 
succession being open he was under incapacity. 
Art. 260. — The effects of disinheritance, should the dis- 
inheritor not expressly limit them, extend not only 
to the shares at law, but to all the appropriations 
by reason of death, and to all the donations which 
the disinheritor may have made to him. 

But they do not extend to necessary maintenance 
allowances, except in the cases of atrocious injury. 
Art, 261. — The disinheritance may be revoked the same as 
other testamentary dispositions, and the revocation 
may be total or partial ; but it shall not be taken 
to be tacitly revoked by reason of reconciliation 
having taken place, nor shall the disinherited be 
admitted to prove that there was an intention to 
revoke it. 
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CHAPTER VI. 

OF THE REVOCATION AND AMENDMENT OF A WILL. 

Sect. I. — 0/the Revocation of a Will. 

Art. 262. — ^A will which has been duly executed cannot be 
invalidated save by revocation of the testator. 

Nevertheless, privileged wills lapse without the 
necessity of revocation in the cases provided by the 
law. 

The revocation may be total or partial. 

Art. 263. — ^A solemn will may be expressly revoked in the 
whole or part, by a solemn or privileged wiU. 

But the revocation that may be made in a privi- 
leged will shall become void with the will that 
contains it, and the previous one shall subsist. 

Art. 264. — ^If the will which revokes a previous will be in 
its turn revoked, the first will does not revive by 
this revocation, unless the testator manifest a con- 
trary intention. 

Art. 265. — ^A will is not revoked tacitly in all its parts by 
the existence of one or more subsequent ones. 

Subsequent wills, which expressly do not revoke 
the previous ones, will leave intact in these latter 
such dispositions as may not be incompatible with 
subsequent dispositions, or contrary thereto. 



Sect. II. — Of the Amendment of a Will. 

Art. 266. — ^The legitimarios (compulsory heirs) to whom the 
testator shall not have left what by law belongs to 
them, shall have a right to have the will amended 
in their favour, and they or the persons to whom 
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they may have transmitted their rights shall have 
the power to bring the accion de reforma (action o£ 
amendment) within the four years computed from 
the day when they had information of the will and 
of their quality of legitimarios (compulsory heirs). 

If the compulsory heir (legitimario) at the 
opening of the succession had not the manage- 
ment of his property, the accion de reforma (action 
of amendment) shall not be barred to him before 
the expiration of four years computed from the day 
when he may take such management. 

Art. 267. — Generally what by law belongs ' to the com- 
pulsory heirs and what they have a right to claim 
by the action of amendment is their strict portion 
at law or the effective portion in its case. 

The compulsory heir who has been unduly dis- 
inherited will also have the right to require that 
the gifts inter vivos included in the disinheritance 
remain in force. 

Art. 268. — The passing over of a legitimario in silence will 
be understood as an institution of him as heir of his 
portion at law. 

He will also preserve the revocable donations 
which the testator shall not have revoked. 

Art. 269. — The compulsory heirs of the same order and 
degree shall contribute to form or make up what 
in respect of his portion at law is owing to the 
claimant. 

Art. 270. — Should he who has legitimate descendants 
dispose of any portion of the augmentation fourth 
{cuarta de mejoras) in favour of other persons, the 
compulsory heirs shall also have the right to require 
that therein the will be reformed, and the said part 
be adjudicated to them. 
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Art. 271. — The surviving consort shall have the acdon de 
reforma for the integration of his conjugal portion, 
according to the foregoing rules. 



CHAPTER VII. 

OF THE OPENING OF THE SUCCESSION, AND OF ITS ACCEP- 
TANCE, REPUDIATION AND INVENTORY. 

Sect. I. — General Rules. 

Art. 272. — ^From the moment of the opening of a suc- 
cession, every one who has an interest therein, or 
it is presumed may have such, can apply to have 
the moveables and papers of the succession kept 
under key and seal, until the solemn inventory of 
the hereditary property and efiEects be made. 

The domestic moveables of daily use shall not be 
kept under key and seal, but a list of them shall be 
formed. 

Such keeping and the affixing of the seals must 
be made through the ministry of the judge with the 
legal formalities. 
Art. 273. — Should the property of the succession be scat- 
tered in various Departments, the judge of the 
Department in which the succession has been 
opened shall at the instance of any of the heirs or 
creditors address exhortos {a) to the judges of the 
other Departments, in order that they may proceed 
on their part to such keeping and to the placing of 
seals until the corresponding inventory, in case of 
there being such, be made. 

(a) The despatch whioh one judge addresses to another of equal rank, asking 
him to direct fulfilment to be given to what he desires. 
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Art. 274. — ^The cost of keeping and of the affixing of seals 
and of the inventories shaU be^ charged against 
all the properties of the succession, unless it ex- 
pressly fall on a part of them, in which case they 
shall charge only such part. 

Art. 275. — ^Every appointee may freely accept or repu- 
diate. 

The persons who have not the free administra- 
tion or management of their property are ex- 
cepted ; such persons will not be able to accept or 
repudiate save through or with the consent of their 
legal representatives. 

They are forbidden to accept for themselves even 
with benefit of inventory (see Article 297). 

A married woman, nevertheless, will be able to 
accept or repudiate under judicial authorization, in 
default of that of the husband ; conforming to what 
is laid down in the general Code {a). 

Art. 276. — ^No appropriation can be accepted until after it 
has become vested. 

But after the death of the person whose suc- 
cession is in question, every appropriation may be 
repudiated, although it be conditional and the 
condition be pending. 

The permission granted by a kgitimmno (com- 
pulsory heir) to him who owes him the kgitima 
(portion at law), in order that he may make a will 
without taking it into account, shall be regarded as 
an unseasonable repudiation, and it shall have no 
avail. 

(a) Should the judge authorize the wife to accept an inheritance, she 
must accept it with benefit of inventory, and without this requisite she will 
bind only her own property for the consequences of acceptance. 
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Art. 277. — ^It cannot be accepted or repudiated condition- 
ally, neither up to nor from a certain day. 

Art. 278.^— a part or quota of the appropriation cannot be 
accepted and the rest repudiated. 

But if the appropriation made to a person be 
transmitted to his heirs according to Article 7, each 
one of such heirs may accept or repudiate his quota. 

Art. 279. — One appropriation may be accepted and another 
repudiated, but the appropriation which has a 
charge upon it cannot be repudiated and the others 
accepted, unless that they pass separately by right 
of accretion or of transmission, or of smtitucion 
mdgar or fideiconmaria (a) ; or unless the power of 
repudiating it separately shall have been granted 
to the appointee. 

Art. 280. — Should an appointee sell, give away, or in any 
way transfer to another person the object which has 
fallen to him, or the right of succeeding thereto, it 
is understood that by that very act he accepts. 

Art. 281. — The heir who has abstracted effects belonging to 
a succession loses the power of repudiating the 
inheritance, and notwithstanding his repudiation he 
will remain heir ; but he shall have no share in the 
objects abstracted. 

The legatee who has abstracted objects belonging 
to a succession, loses the rights which he might 
have as legatee over the said objects, and not having 
the dominium in them will be bound to make two- 
fold restitution. 

Both one and the other will also remain liable 
criminally to the penalties attached to the crime. 

Art. 282. — Every appointee shall be bound, in virtue of the 
demand of any person interested therein, to decUre 

(a) See Chap. IV. sect. 9, "Of Substitutions.'' 
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whether he accepts or repudiates, and shall make 
this declaration within the forty days following 
that of the demand. In case of the absence of the 
appointee or of the property being situate in distant 
plaeeSy or for other grave reason, the judge shall 
have power to extend this term; but never for 
more than one year. 

During this term every appointee shall have the 
power of inspecting the object appointed ; he may 
apply for the orders for preservation that concern 
hiTn ; and he shall not be bound to pay any here- 
ditary or testamentary debt; but the executor or 
curator of the herenda yacente (b) shall have the 
power to do so in their case. 

The heir during the term shall also have power 
to inspect the accounts and papers of the succession. 

Should the absent appointee not appear personally 
or by lawful representative in due time, a curator 
ad bona shall be appointed to represent him, and to 
accept for him under benefit of inventory. 
Art. 283. — The appointee put in delay or default {comtituido 
en mora) (c) to declare whether he accepts or repu- 
diates, shall be understood to repudiate. 
Art. 284. — ^The acceptance once made with the legal requi- 
sites may not be rescinded, except in the case of its 
having been obtained by force or fraud, and in the 
case of lesion grave (grievous injury) by virtue of 
testamentary dispositions, whereof notice was not 
had at the time of accepting it. 

{ft) Sermeia yctcente is defined to be the inheiitance, wherein the testamen- 
tary heir or heir ab inteatato has not come in, or in which aU the partitions, 
in the event of there being several heirs, are still unmade. It is called 
yacente, because whilst the heir does not accept or enter therein, it appears to 
be at rest, jaeet, 

(c) This corresponds to the expression " mis en demeure,** met with in the 
CivU Code of France, Art. 803, and the Civil Code of Lower Canada, Art. 672. 
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This rule extends even to appointees who have 
not the free management of their property. 

That which diminishes the total value of the 
appropriation by more than a moiety shall be 
deemed ksion grave. 

Art. 286. — Repudiation is not a presumption of law save in 
the cases foreseen by the law. 

Art. 286. — Those who have not the free management of 
their property cannot repudiate an appropriation 
under universal title, nor an appropriation of landed 
properties, or of moveable properties that may be 
worth more than a thousand dollars, without 
judicial authorization, with cognizance of cause. 

The husband cannot repudiate an appropriation 
falling to his wife, except with her consent, if 
she be capable of giving it, or with the authoriza- 
tion of the court in suhsidio, Eepudiating in any 
other way, the repudiation will be void, and the 
wife will have the right to be indemnified for every 
prejudice, by her husband, the right there may be 
against third parties remaining preserved to her. 

Art. 287. — No person shall have a right to have his repudia- 
tion rescinded, imless the person himself or his 
lawful representative has been induced by force or 
fraud to repudiate. 

Art. 288. — ^The creditor^ of one who repudiates in prejudice 
of their rights, may cause themselves to be autho- 
rized by the judge to accept for the debtor. 

In this case the repudiation is not rescinded 
except in favour of the creditors, and as far as the 
total of their credits; and it continues in the 
surplus. 

Art. 289. — The effects of the acceptance or repudiation of an 

G 
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inheritanoe have a retrospeotive effect down to the 
moment in whicli it has been bestowed. 
The like applies as to bequests of things. 



Sect. H. — Special Rules relating to Inheritances. 

Art. 290. — If within fifteen days from the succession being 
opened) the inheritance or a quota thereof shall not 
have been accepted, and there be no executor to 
whom the testator has granted the tenencia (holding) 
of the property, and who has accepted the office, the 
judge, at the instance of the surviving consort or 
either of the relations or dependents of the deceased, 
or of any other person interested therein, or ex 
officio^ shall declare the inheritance yacente {c) (un- 
occupied), this declaration shall be inserted in a 
newspaper of the Department, if there be one, and 
in notices affixed in three of the most frequented 
places in the Department ; and the appointment of 
a curator of the unoccupied inheritance shedl be 
proceeded to. 

Should there be two or more heirs and one of 
them accept, he shall have the administration of all 
the hereditary property pro indimsOj after solemn 
inventory; and on his co-heirs successively accept- 
ing and subscribing the inventory, they shall take 
part in the administration. Until all have ac- 
cepted, the powers of the heir or heirs who adminis- 
ter shall be the same as those of the curators of the 
unoccupied inheritance, but they shall not be bound 
to give security, save when there is ground for 

{c) See note to Article 282. 
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fearing that under their administration the property 
may be in danger. 

Art. 291. — ^The acceptance of an inheritance may be express 
or tacit. It is express when the title of heir is 
taken; and it is tacit when the heir performs an 
act which necessarily supposes his intention to 
accept, and which he had no right to perform 
except in his quality of heir. 

Art. 292. — It is understood that any one takes the title of 
heir, when he does so by pubUc notarial act or 
private writing, binding himself as such heir, or in 
an act of judicial procedure. 

Art. 293. — ^Acts purely of preservation, those of inspection 
and urgent provisional management are not acts 
that of themselves imply acceptance. 

Art. 294. — The alienation of anything belonging to the in- 
heritance, even for objects of urgent administration, 
is an act of an heir, if it have not been authorized 
by the judge on petition of the heir, the latter pro- 
testing that it is not his intention to bind himself 
in such quality of heir. 

Art. 295. — ^He who does an act as heir without a previous 
solemn inventory, succeeds to all the transmissible 
liabilities of the deceased pro raid of his hereditary 
quota even though they impose upon him a charge 
which exceeds the value of the property that he 
inherits. 

A solemn inventory having preceded, he shall 
enjoy the benefit of inventory. 

Art. 296. — He who at the instance of an hereditary or testa- 
mentary creditor has been judicially declared heir, 
or adjudged to be such, shall be understood to be 
so with reference to the other creditors without the 
necessity of a new suit. 

G 2 
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The same rule applies to the judicial declaration 
of having accepted purely and simply, or with 
benefit of inventory. 



Sect, HI. — Of Benefit of Inventory. 

Art. 297. — Benefit of inventory consists in not making the 
heirs who accept liable for the hereditary and 
testamentary liabilities, except up to the extent 
of the total value of the property they may have 
inherited. 

Art. 298. — If out of many co-heirs some wish to accept 
under benefit of inventory and others do not, all 
will be bound to accept under benefit of inventory* 

Art. 299. — The testator cannot prohibit an heir from accept- 
ing under benefit of inventory. 

Art, 300. — ^Inheritances by the state and by all corporations 
and public establishments will necessarily be accepted 
imder benefit of inventory. 

Inheritances shall be accepted in the same 
manner, which fall to persons who cannot accept 
or repudiate save through the ministry or with the 
authorization of others. 

What is directed in this Article not being com- 
plied with, the natural or juridical persons represented 
shall not be bound for the debts and charges of the 
succession except to the extent of what there may 
be of the inheritance at the time of the demand, 
or unless it be proved to have been effectively em- 
ployed for their benefit. 

Art. 301. — ^Fiduciary heirs {herederoa Jiduciarm) are bound 
to accept under benefit of inventory. 

Art. 302. — ^Every heir preserves the power of accepting 
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under benefit of inventory, so long as he has done 
no aot as heir. 

Akt. 303. — ^In the formation of the inventory there shall be 
observed what is provided for the inventory of tutors 
and curators (rf), and what is provided in the Code 
of Civil Procedure for solemn inventories. 

Art. 304.-^hould the deceased have had a share in a part- 
nership, and by a clause in the contract he has 
stipulated that the partnership shall continue with 
his heirs after his death, the partnership effects 
shall not thereby fail to be included in the inven- 
tory which has to be made ; without prejudice to 
the copartners continuing to manage them until 
the expiration of the partnersHp and without aay 
security being required from them for so doing. 

Art. 305. — ^The executor, the curator of the herencia yacente 
(unoccupied inheritance), the presumptive testamen- 
tary heirs or heirs ah intestato, the surviving consort, 

(i) The inyentory shall contain a statement of aU the landed and moveable 
properties of the person whose estate is inventoried, specifying them one by 
one, or indicating collectively those which consist of number, weight, or 
measure, with a statement of the amount and character; without prejudice 
to malring the explanations necessary for protecting the responsibility of the 
guardian. 

It shall also contain the titles of ownership, the public and private instru- 
ments, the credits and debts of the pupil of which there may be proof or only 
notice, the trade or account books, and generally all the objects present, 
excepting those that are evidently of no value or utility, or that it may be 
necessary to destroy for some moral object. 

If after the inventory being made, property be found of which no informa- 
tion was had at the time of making it, or by any title new property should 
accrue to the estate inventoried, a solemn inventory shall be made thereof, and 
it shall be annexed to the previous one. 

The inventory must contain even the things which may not belong to the 
person whose estate is inventoried, should they be found among^ those which 
do ; and the responsibility of the tutor or curator shall extend as well to the 
one as to the other. 

The mere assertion that may be made in an inventoiy, that the objects 
which are enumerated belong to known persons, does not make proof as 
reg^ards the true ownership thereof. 
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the legatees, the commercial partners, Qiq fideicmnis- 
arios {a) and every hereditary creditor who presents 
the title of his credit, shall have the right to assist 
at the inventory. The aforesaid persons will be 
able to be represented by others who produce a 
pubUc notarial act or private writing wherein this 
charge is entrusted to them, when they may not be 
represented by their husbands, tutors, curators, or 
any other lawful representatives. 

AU these persons shall have the right to make 
objection to the inventory in what appears to them 
inaccurate. 

Art. 306. — The heir who in the formation of the inventory 
shall mala fide omit to make mention of any portion 
of the property, however small it may be, or assume 
debts that do not exist, shall not enjoy the benefit 
of inventory. 

Art. 307. — He who accepts under benefit of inventory makes 
himself responsible not only for the value of the 
property that he then really receives, but of that 
which may subsequently supervene to the inheri- 
tance upon which the inventory falls. 

The statement and valuation of this property 
shall be added to the existing inventory, with the 
same formalities as were observed for making it. 

Art. 308. — He will also become responsible for all the credits 
as if he had in fact got them in ; without prejudice 
to his proving in due time, in order to his discharge, 
what without his fault he has failed to recover, 
putting at the disposal of the parties interested the 
shares and titles undischarged. 

Art. 309.-^The debts and credits of the beneficiary heir are 
not mixed up with the debts and credits of the 
succession. 

(a) See note, page 61. 
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Art. 310. — The beneficiary heir will be responsible even as re- 
spects a trifling fault for the preservation of known 
things or known bodies that are deliverable. 

The risk of the other properties of the succession 
is at his charge, and he will only be liable for the 
values at which they have been appraised. 

Art. 311. — ^The beneficiary heir will be able at any time to 
exonerate himself from his liabilities by abandoning 
to the creditors the property of the succession which 
he has to deliver in speciey and the surplus that 
may remain of the others, and on obtaining from 
them or from the judge the approval of the account 
which he has to present to them of his administra- 
tion. 

Art. 312. — ^The property of the succession, or the portion 
thereof that may have fallen to the beneficiary heir, 
being consumed in the payment of the debts and 
charges, the judge must, on petition of the bene- 
ficiary heir, cite by edicts the hereditary and testa- 
mentary creditors who may not have been covered, 
in order that they receive from the said heir the 
exact and, so far as possible, documented account of 
all the employments that he may have made of the 
property ; and on the account being approved by 
them, or in case of dispute, by the judge, the bene- 
ficiary heir shall be declared free from aU ulterior 
responsibility. 

Art. 313. — ^The beneficiary heir who may make opposition 
to the demand with the plea that the hereditary 
property, or the portion thereof that may have 
fallen to him, has been already consumed in the 
payment of the debts and charges, must prove it 
by producing to the claimants an exact and, so far 
as possible, documented account of all the employ- 
ments that he may have made thereof. 
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Sect. IV. — Of the Petition of Inheritance^ and of other Bights 

of Action of the Heir. 

Art. 314. — He who shall prove his right to an inheritance 
occupied by another person in quality of heir shall 
have a right of action to have the inheritance ad- 
judicated to him, and that the hereditary things, 
as well corporeal as incorporeal, be restored to him ; 
and even those things whereof the deceased was 
a mere holder, as depositary, borrower, pawnee, 
lessee, &c., and that may not have lawfully re- 
verted to the owners thereof. 

Art. 315. — ^The same right of action extends not only to the 
things which at the time of his death belonged to 
the deceased, but also to the augmentations which 
the estate may subsequently have had. 

Art. 316. — To the restitution of fruits and the payment of 
augmentations in the petition of inheritance, the 
same rules shall be applied as in the acdon reivin'- 
dicatoria (e)* 

Art. 317. — ^He who may have bond fide occupied the in- 
heritance shall not be responsible for the alienations 
or waste of the hereditary things, except in so far 
as they may have made him richer; but having 
occupied it maid fide^ he shall be so for all the 
amount of the alienations and waste. 

Art. 318. — The heir may also use the acdxm reivindicatoria 

over hereditary things by right recoverable, that 

have passed to third parties, and which have not, 

as to such parties, been barred by time* 

Should he prefer to use this action, he shall pre- 

(^) Acckn reivindicatoria is defined to be the right of aotion which apper- 
tains to a person by reason of dominium, or quasi dominium^ to ask or olaim 
that a thing be restored to him which belongs to him by civil law or law 
of nations. 
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serve, nevertheless, his right, in order that he who 
occupied the inheritance maid fide may make up to 
him what, by the appeal against third possessors, he 
may not have been able to obtain, and that he leave 
him entirely indemnified ; and he shall have a like 
right against him who occupied the inheritance 
bond fide, in so far as by the foregoing Article he 
shall be bound. 
Art. 319. — The right of petition for the inheritance expires 
in thirty years. But the putative heir, to whom 
by judicial decree effective possession shall have 
been given, shall have the power of setting up 
against this action prescription of ten years, com- 
puted as for the acquisition of the dominium. 



CHAPTEE VIII. 

OF TESTAMENTARY EXECUTORS. 

Art. 320. — ^Testamentary fulfillers, or executors {ejecutores 
testamentarios 6 albaceas), are those to whom the 
testator gives the charge of causing his dispositions 
to be performed. 

Art. 321. — The testator not having appointed an executor, 
or failing the one named, the o£&ce of causing the 
dispositions of the testator to be carried out apper- 
tains to the heirs. 

Art. 322. — ^The minor cannot be executor, even if habilitated 
as to age (/). 

(/) See note (b), page 1. 
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Neither can those persons who axe disqualified to 
act as guardians and curators, as under : — 

1st. The blind; 

2nd. The dumb ; 

3rd. The insane, although they be not under interdict ; 

4th. Insolvents, until they have satisfied their cre- 
ditors; 

5th. Those who are deprived of the management of 
their own property on account of dissipation ; 

6th. Those not having a domicile in the Eepublic; 

7th. Those who know not how to read or write ; 

8th. Those of notoriously bad conduct; 

9th. Those judicially condemned to either of the 
penalties designated in Section 8, Article 62, 
although they may have been pardoned; 

10th. The wife who has been condemned or divorced 
for adultery ; and the incapacity shall continue, 
although the state of divorce has been terminated 
by dissolution of the marriage, or by reconcilia- 
tion; 

11th. He who has been deprived of the patria potestas ; 

12th. Those who by reason of tortuous or neglectful 
management have been removed from a former 
guardianship ; or in a suit subsequent thereto 
have been condemned, for fraud or grave faults, 
to compensate the pupil. 

The following are also incapacitated from being 
executors : — 

1st. Those who belong to the fuero ecksiastico (eccle- 
siastical jurisdiction) ; 

2nd. Members of the army or navy, who are in actual 
service, including commissaries, medical men, 
surgeons, and other persons attached to bodies of 
the Une, or to the ships of the State ; 
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3rd. Those who for a long or indefinite time have to 

exercise an office or public commission beyond the 

Chilian territorjr. 

Art. 323. — K married woman cannot exercise the office of 

executor without authorization of her husband or of 

the court in subsidio. 

In whichsoever of these two ways she exercises it, 
she only binds her own property. 
Art. 324. — ^A widow who is executrix of her deceased 
husband ceases to be so by the act of passing to 
other nuptials. 
Art. 325. — Supervening incapacity puts an end to the exe- 
cutorship. 
Art. 326. — The judge, at the instance of any of those inte- 
rested in the succession, shall appoint a reasonable 
term within which the executor shall appear in 
order to fulfil his office, or excuse himself from dis- 
charging it; and the judge shall have the power 
in case of need to amplify the term for once only. 

Should the executor be en mora (a), in appearing, 

his appointment wiU lapse. 

Art. 327. — The executor named may freely refuse this office. 

Should he refuse it without showing a serious 

objection, he shall become unworthy to succeed to 

the testator in conformity with Article 21, Section 2. 

Art. 328. — By accepting the office expressly or tacitly, he is 

bound to fulfil it, except in the cases wherein it is 

lawful for a mandatory to discharge himself from 

his office. 

The resignation of the office with just cause 
deprives him only of a proportionate part of the 
appropriation that may have been made to him in 
recompense for his services. 

{a) See note (<;), page 80. 
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Art. 329. — The executorship is not transmiflsible to the heirs 
of the executor. 

Art. 330. — The executorship cannot be delegated unless the 
testator have expressly granted the power of dele- 
gating it. 

The executor may, notwithstanding, appoint 
mandatories to act under his orders; but he shall 
be responsible for their operations. 

Art. 331. — The executors being many, all are responsible in 
eolidum, imless the testator shall have exonerated 
them from solidarity, or the testator himself or the 
judge have divided their attributions, and each one 
be limited to those wMch ore incumbent upon him. 

Art. 332. — The judge will be able to divide the attributions 
for the benefit of the administration, and at the 
request of any of the executors, or of any of the 
parties interested in the succession. 

Art. 333. — There being two or more executors with attribu- 
tions in common, all of them shall act jointly in the 
same manner as prescribed for tutors (t). 

The judge shall settle the differences that may 
arise between them. 

The testator shall have power to authorize them 
to act separately; but it shall not be imderstood 
that by this authorization alone he exonerates them 
from their liability in solidum. 

Art. 334. — It appertains to the executor to watch over the 
security of the property, to cause to be kept under 

(() There being many general tutors or curators, all of them shaU together 
authorize the acts and contracts of the pupil; but in matters in which, on 
account of the management haying been divided, they are spedaUy found 
under the charge of one of such tutors or curators, the intervention or autho- 
rization of that one alone shall be sufficient. 

It will be understood that the tutors or curators act together when one of 
them does so in the name of the others in virtue of a formal mandate, but the 
responsibility in solidum of the principals shall in this case subsist. 
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key and seal, the money, moveables, and papers, 
until there be a solemn inventory, and to take care 
that this inventory be proceeded to, with citation of 
the heirs and other parties interested in the succes- 
sion; except when all the heirs being capable of 
administering their property, they unanimously 
determine that a solemn inventory be not made. 

Art, 335. — ^Every executor shall be bound to give notice of 
the opening of the succession by advertisements 
published in the newspapers (if any) of the Depart- 
ment, and there not being such, in notices which 
shall be fixed in three of the most public places of 
the chief city ; and he shall take care that the cre- 
ditors be cited by edicts which shall be published in 
the same manner. 

Art. 336. — Whether or no the testator have charged the 
executor to pay his debts, the latter shall be bound 
to require that in the distribution of the property 
a lot or schedule be specified sufficient to cover the 
known debts. 

Art. 337. — ^The omission of the proceedings provided in the 
two preceding Articles will make the executor 
responsible for every prejudice that such omission 
may bring upon the creditors. 

The same obligations and responsibility shall fall 
upon the present heirs who may have free adminis- 
tration of their property, or upon the respective 
tutors or curators, and the husband of the heiress- 
wife, who is not separated in property. 

Art. 338. — ^The executor charged to pay the hereditary 
debts, shall do so strictly with the intervention of 
the present heirs or of the curator of the unoccupied 
inheritance in its case* 

Art. 339. — Although the testator may have recommended to 
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the executor the payment of his debts, the creditors 
will always have speedy right of action against the 
heirs, should the executor be in delay or default 
{en nwra) in paying them. 

Art. 340. — He shall pay the legacies which may not have 
been charged against a determinate heir or legatee ; 
for which purpose he shall require from the heirs or 
the curator of the unoccupied inheritance, the money 
that may be necessary and the moveable or im- 
moveable things whereof the legacies consist, if the 
testator have not left to him the tenencia (holding) 
of the money or of the things. 

The heirs may, nevertheless, make the payment 
of the said legacies themselves, and satisfy the exe- 
cutor with the respective cartas de pago (A*), unless 
the legacy consist in a work or act particularly re- 
commended to the executor and submitted to his 
judgment. 

Art. 341. — Should there be bequests for objects of public 
beneficence, he shall give notice thereof, with in- 
sertion of the respective testamentary clauses, to the 
public ministry, to whom he shall likewise denounce 
the negligence of the heirs or legatees bound thereto 
or of the curator of the unoccupied inheritance in 
his case. 

The public ministry shall judicially prosecute the 
neglectful, or shall delegate this business to the 
defensor de ohras pias (defender of pious works). 

Of the bequests destined for religious works, as 
ia-ids for the soul, anniversaries, chapelries, houses 
for spiritual exercises, ecclesiastical festivals and 

{k) Carta de pago — the public or private instrument, wherein a creditor 
acknowledges that he has received from a debtor the amount which he was 
indebted to him. Discharge. 
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other like, he shall give aooount to the public 
ministiyy and to the ecclesiastical ordinary, who will 
be able to make application in their case before the 
ciyil authority for the judicial decrees necessary in 
order that those bound to discharge such legacies do 
fulfil them. 

The public ministry, the defender of pious works, 
and the ecclesiastical ordinary in their case, may 
also proceed spontaneously to take the aforesaid 
measures against the executor, the heirs or legatees 
in neglect. 

The same right is granted to the municipalities 
with regard to legacies of public utility wherein 
their respective citizens are interested. 

AuT. 342. — ^If the delivery of the things bequeathed should 
not have to be made immediately, and there be 
ground for fearing that they may be lost or 
become deteriorated by the negligence of those 
bound to deliver them, the executor upon whom it 
is incumbent to carry out the bequests shall have 
power to require security from them. 

Art. 343. — With consent of the heirs present he shall 
proceed to the sale of the moveables; and subsi- 
diarily of the immoveables, if there should not be 
money sufficient for the payment of the debts or of 
the legacies ; and the heirs shall be able to oppose 
the sale, on delivering to the executor the money 
that he may require for such purpose. 

Art. 344. — ^What is enacted as to tutors and curators shall 
extend to executors (/). 

if) It shall not be lawful for the tutor or cnrator, without previons judicial 
decree, to alienate the landed property of his pupil, nor to charge it with 
hypothec, annuity, or easement, nor to alienate or pledge precious properties, 
or those which may have a value from affection; nor shaU the judge have 
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Art. 345. — The executor may not appear in court in quality 
of such, except to defend the validity of the will, or 
when it may be necessary for him to carry into 
effect the testamentary dispositions that are incum- 
bent upon him ; and in every case he shall do so 
with the intervention of the heirs present, or of the 
curator of the unoccupied inheritance. 

Art. 346. — ^The testator shall have power to give to the 
executor the tenencia (holding) of any part of the 
property or of the whole of it. 

The executor shall have in this case the same 
powers and obligations eis the curator of the un- 
occupied inheritance, but he shall not be bound to 
give security except in the case of Article 347. 

Notwithstanding this tenencia (holding), the dis- 
positions of the foregoing Articles shall apply. 

Art. 347. — The heirs, legatees or fideicomisarios (a), in the 
case of just fear as to the security of the property of 
which the executor may be holder, and to which they 
may respectively have actual or eventual right, may 
apply that due securities be required from him. 

Art. 348. — ^A testator may not extend the powers of the 

power to authorize these acts, except by reason of manifest utility or 
necessity. 

The sale of any part of the property of the pupil enumerated in the fore- 
going paragfraph shall be made by public auction. 

As a general rule, no act or contract in which the tutor or curator or his 
wife, or either of his legitimate ascendants or descendants, natural parents 
or children, legitimate or natural brothers or sisters, or legitimate relations 
by blood or afiSnity up to the fourth degree inclusive, or any of his com- 
mercial partners, shall directly or indirectly have an interest can be per- 
iormed or entered into except with the authorization of the other general 
tutors or curators, who are not implicated in the same manner, or by the 
judge in ntbsidio. 

But not even in this way can the tutor or curator purchase landed property 
belonging to the pupU, or take it on lease ; and this prohibition is extended 
to his wife and to his legitimate or natural ascendants or descendants. 

{a) See note, page 61. 
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executor, nor release him from his obligations^ 
according as both one and the other are defined in 
this chapter. 

Art. 349. — Ajo. executor is responsible even for a trifling 
fault in the discharge of his office. 

Art. 350. — ^He shall be removed for a grave fault or fraud, 
on the petition of the heirs or of the curator of the 
unoccupied inheritance, and in case of fraud he 
shall become unworthy to take any share in the 
succession, and besides indemnifying the parties 
interested for every prejudice, he shaU restore, mder 
title of retribution, everything that he may have 
received. 

Art. 351.— An executor is forbidden to carry into effect any 
disposition of the testator, in so far as it may be 
contrary to the laws, under penalty of nuUity, and 
of his being considered guilty of fraud. 

Art. 352. — The remuneration of an executor shall be that 
which the testator shall have specified for him. 

Should the testator not have fixed any, it shall 
appertain to the judge to regulate it, taking into 
account the property, and the more or less onerous 
nature of the office. 

Art. 353. — ^The executorship shall last for. the exact and 
determinate time that shall have been fixed by the 
testator. 

Art. 354. — ^Should the testator not have fixed a time for the 
duration of the executorship, it shall last for one 
year, computed from the day whereon the executor 
shall have commenced to exercise his office. 

Art. 355. — ^The judge shall have power to extend the term 
fixed by the testator or by law, should serious diffi- 
culties arise to the executor in fulfilling his charge 
within such term. 
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Art. 356. — ^The term fixed by the testator or by the law, or 
extended by the judge, shall be understood as with- 
out prejudice to the partition of the property and 
the distribution thereof amongst the participants. 

Art. 357. — ^The heirs shall have power to apply for the 
termination of the executorship when the executor 
shall have fulfilled his charge, even though the term 
specified by the testator or the law, or extended by 
the judge for its discharge, shall not have expired. 

Art. 358. — The existence of bequests or trusts, the day or 
condition whereof shall be pending, shall not be 
ground either for the prolongation of the term or 
for the non-termination of the executorship, unless 
the testator shall have expressly given to the 
executor the holding of the respective things or of 
the portion of the property destined for discharging 
them; in which case the executorship shall be limited 
to this holding alone. 

What is said is extended to debts, the payment 
whereof shall have been recommended to the exe- 
cutor, and the day, condition, or liquidation whereof 
shall be pending; and it shall be understood as 
without prejudice to the rights conferred upon the 
heirs by the foregoing Articles. 

Art. 359. — The executor, so soon as he ceases in the exercise 
of his office, shall render an account of his adminis- 
tration, proving it. 

The testator may not reUeve him from this obU- 
gation. 

Art. 360. — The executor, on the accounts being examined 
by the respective parties interested, and the lawful 
expenses being deducted, shall pay over or receive 
the balance that may appear against him or in his 
favour, according to what is provided for tutors or 
curators in like cases. 
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CHAPTER IX. 

OP FTDTJCIABY EXECUTOKS. 

Art. 361. — ^The testator may make secret and confidential 
cliarges to the heir, to the executor, and to any 
other person, in order that a certain amount of 
property, whereof he is able to dispose freely, may 
be laid out on one or more lawful objects. 

The party charged with fulfilling them is called 
albacea fiduciario (fiduciary executor). 
Art. 362. — ^The charges which the testator makes secretly 
and confidentially, and on which any portion of his 
property is to be employed, shall be subjected to 
the following rules : — 
1st. The person of the fiduciary executor must be 

designated m the will; 
2nd. The fiduciary executor shall have the qualities 
necessaiy for being an executor and legatee of 
the testator ; but the quality of secular ecclesi- 
astic shall not be an obstacle, provided he be not 
within the case of Article 15 ; 
3rd. The things or determinate sum which have to 
be delivered to him for the fulfilment of his office 
must be expressed in the will. 
Failing either of these requisites, the disposition 
shall have no force. 
Art. 363. — ^More than a moiety of the portion of the 
property whereof the testator shall have been able 
to dispose according to his choice, cannot be 
destined for such secret charges. 
Art. 364. — ^The fiduciary executor will have to swear before 
the judge that the charge has not for its object the 
causing any part of the property of the testator to 

H 2 
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pass to a person under incapacity, or for the purpose 
of being employed for an iUioit object. 

He shall swear at the same time that he will 
faithfully and lawfully discharge his office, sub- 
jecting himself to the will of the testator. 

The taking of the oath will have to precede the 
delivery or payment of the things or money appro- 
priated to the charge. 

Should the fiduciary executor refuse to take the 
oath which he is boimd to take, the charge shall 
lapse by that very act. 
Art. 366. — The fiduciary executor may be obliged, at the 
instance of a general executor or of an heir, or of 
the curator of the unoccupied inheritance, and for 
some just reason, to leave in deposit, or to give 
security for the fourth part of what by reason of 
the charge may be delivered to him, to answer with 
this sum the accion do reforma (action for amend- 
ment), or for the hereditary debts, in the cases 
provided by law. 

This sum may be increased should the judge 
deem it necessaiy for the security of the parties 
interested. 

The four years following the opening of the suc- 
cession having expired, the portion that may remain 
shall be returned to the fiduciary executor, or the 
security shall be cancelled. 
Art. 366. — The fiduciary executor shall not be bound in any 
case to reveal the object of the secret charge, nor to 
render an account of his administration. 



Of the Partition of Property, 101 

CHAPTER X. 

OF THE PAETITION OF PEOPERTY. 

Art. 367. — ^Neither of the co-appointees of a universal or 
singular thing shall be bound to remain in the 
" indimion^^; the partition of the object appropriated 
may always be applied for, provided that the co- 
appointees have not stipulated to the contrary. 

PrO'indimmn cannot be stipulated for more than 
five years, but on completion of this term the 
stipulation can be renewed. 

The foregoing dispositions do not extend to lakes 
of private ownership, nor to rights of easement, 
nor to things wMch the law directs to be main- 
tained undivided, such as fiduciary property. 

Art. 368. — Should the deceased have made the partition by 
act inter vivos or by wiU, it shall be abided by, 
in so far as it may not be contrary to the right of 
another. 

Art. 369. — ^If either of the co-appointees should be such 
under a suspensive condition, he shall not have the 
right to apply for the partition while the condition is 
pending. But the other co-appointees may proceed 
thereto, on duly securing to the conditional co-ap- 
pointee that which, on the condition being fulfilled, 
shall belong to him. 

Should the object appropriated be a Jideicomiso 

* 

(trust property), there shall be observed what is 
provided by the law affecting fiduciary property. 
Art. 370. — Should a co-appointee sell or assign his quota to 
a stranger, the latter shall have an equal right with 
the vendor or transferor to apply for the partition 
and to intervene therein. 
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Art. 371. — Should one of several co-appointees die after 
the thing appointed has become vested in him, either 
of the heirs of the latter may apply for the parti- 
tion ; but they shall form therein one single party, 
and they shall not have power to act, except all 
together, or by means of a common procurator. 

Art. 372. — Tutors and curators, and generally those who 
manage the property of others by disposition of the 
law, shall not be able to proceed to the partition of 
the inheritances, or of the landed properties in 
which their pupils have a share, without judicial 
authorization. 

But the husband shall not need this authoriza- 
tion to set in motion the partition of the property 
wherein his wife has a share : the consent of his 
wife shall be suflGlcient for him, should she be of 
age, and not be under inability to give it, or the 
consent of the court in subsidio. 

Art. 373. — Neither he who is not an advocate, nor he who 
is an executor, or co-appointee of the thing the 
partition whereof is in question, can be a parti- 
tioner, save in the cases expressly excepted. 

Art. 374. — The appointment of partitioner which the de- 
ceased has made by public instrument inter vivoSy or 
by will, shall have force, although the person 
named may be one of such as are incompetent 
under the foregoing Article. 

Art. 375.— rShould all the co-appointees have the free dis- 
posal of their property and take part in the act, 
they can make the partition for themselves, or they 
can by common accord name a partitioner; and 
the causes of disqualification indicated in the afore- 
said Article shall not in this case cause pre- 
judice. 
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Should they not agree as to the appointment^ 
the judge, on the petition of either of them, shall 
name a partitioner according to his choice, provided 
that he be not one of those proposed by the parties, 
nor an executor, nor a co-appointee. 

Art. 376. — Should either of the co-appointees not have the 
free disposal of his property, the appointment of 
partitioner, which shall not have been made by the 
judge, must be approved by the latter. 

A mamed woman whose property ia managed 
by her husband is excepted from this disposition ; 
in such case the consent of the wife, or that of the 
Court in mbsidiOj will be sufficient. 

The curator of property of an absent party, 
named in conformity with Article 282 final section, 
shall represent him in the partition, and shall 
manage such as may therein be adjudicated to 
him, according to the rules on curatorship of pro- 
perty. 

Art. 377. — ^The partitioner is not boimd to accept this 
charge against his inclination ; but if, being named 
in a will, he do not accept the charge, there shall 
be observed what is provided with reference to an 
executor in like case. 

Art. 378. — The partitioner who accepts the charge must so 
declare, and swear that he will fulfil it with due 
fidelity, and in the least possible time. 

Art. 379. — ^The responsibility of the partitioner extends 
even to a trifling fault ; and in the case of failure 
in duty, declared by a competent judge, besides 
being liable to the indemnification for prejudices, 
and to the legal penalties that correspond to the 
offence, he shaU. become unworthy in conformity 
with what is laid down as to executors of last wills 
in the Article 350. 
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Art. 380. — ^Before proceeding to the partition, the disputes 
upon rights to the succession by will or intestacy, 
disinheritance, incapacity, or unworthiness of the 
appointees, shall be decided by the ordinary court. 

Art. 381. — Questions upon the ownership of objects in 
which any one shall allege an exclusive right, and 
which in consequence ought not to enter into the 
divisible mass, shall be decided by the ordinary 
court; and the partition shall not be thereby 
delayed. Being decided in favour of the divisible 
mass, the partition shall be proceeded to as in the 
case of Article 399. 

Nevertheless, when they turn upon a considerable 
portion of the diviHible mass, the partition may be 
suspended until they be decided, if the judge, on 
the petition of the appointees to whom more than a 
moiety of the divisible mass belongs, should so 
direct. 

Art. 382. — The law fixes for the partitioner, in order to 
make the division, the term of two years com- 
puted from the acceptance of his office. 
The testator cannot extend this term. 
The co-appointees will be able to extend or limit 
it, as may appear best to them, even against the 
will of the testator. 

Art. 383. — The common costs of the partition shall be 
pro raid for the account of the parties interested 
therein. 

Art. 384. — The partitioner shall, in the adjudication of the 
property, conform to the rules of this chapter, 
saving when the co-appointees lawfully and imani- 
mously decide otherwise. 

Art. 386. — The value on appraisement by experts shall be 
the basis upon which the partitioner shall proceed 
for the adjudication of the things ; except when the 
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co-appointees shall have lawfully and unanimously 
agreed upon another basis, or that the things be 
put up to auction, in the cases provided by law. 
Art. 386. — The partitioner, even in the case of Article 368, 
and although he be not required to do so by the 
executor or the heirs, will be bound to form the lot 
and schedule mentioned in Article 336, and the 
omission of this duty will make him responsible for 
every prejudice with reference to the creditors. 
Art. 387. — The partitioner Bhall liquidate what is owing to 
every one of the co-appointees, and shall proceed to 
the distribution of the hereditary effects, having 
before him the following rules : — 
1st. Between the co-appointees of a thing that shall 
not admit of division, or the division whereof 
causes its depreciation, he who may offer most for 
it shall have the best right to the thing ; every 
one of the co-appointees shall have the right to 
apply for the admission of outside bidders, and 
the price shall be divided amongst all the co- 
appointees rateably. 
2nd. There not being any one who offers more than 
the value on appraisement or the agreed upon 
value mentioned in Article 385, and two or more 
appointees competing upon the adjudication of a 
thing, the kgitimaino (compulsory heir) shall be 
preferred to him who is not so. 
3rd. The portions of one or more fundos (landed pro- 
perties) that may be adjudicated to one single 
individual, shall, if it be possible, be continuous, 
unless the party to whom the adjudication is 
made consent to receive separated portions, or 
that the continuity produces a greater prejudice 
to the other parties interested than the separation 
does to the party adjudicated to. 
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4th. The same oontinuity shall be obtained between 
the landed property that may be adjudicated to 
an appointee and any other landed property 
whereof the same appointee may be owner. 

6th. In the division of landed properties the neces- 
sary easements shall be established for their con- 
venient management and enjoyment. 

6th. Should two or more persons be co-appointees of 
a landed property, the partitioner may with the 
lawful consent of the parties interested separate 
from the ownership, the usufruct, habitation or 
use so as to give them for account of the appro- 
priation. 

7th. In the partition of an inheritance, or of what 
may remain of it after the adjudications of things 
mentioned in the preceding sections, the greatest 
possible equality will have to be preserved,, ad- 
judicating to each of the co-appointees things of 
the same nature and quality as to the other ones, 
or making schedules or lots of the divisible mass. 

8th. In the formation of the lots, measures shall be 
taken for the attainment not only of the equiva- 
lency, but also of the similarity of all of them ; 
but care shall be taken not to divide or separate 
the things that do not admit of a convenient 
division, or from the separation of which injury 
may result, unless the parties interested imani- 
mously and lawfully agree thereto. 

9th. Every one of the parties interested may make 
objection to the mode of composition of the lots, 
before the drawing takes place. 

10th. What is provided iu Articles 372 and 376 being 
complied with, the judicial approval shall not be 
necessary in order to carry out what is laid down 
in either of the preceding sections, even though 
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some or all of the co-appointees be minors or 

other persons who have not the free disposal of 

their property. 

Akt. 388. — ^Fruits received subsequently to the death of the 

testator, and during the indimion^ shall be divided 

in the f oUowing manner :— 

1st. The appointees of things shall have the right to 
the fruits and accessions thereof from the moment 
of the succession being opened, saving when the 
appropriation shall have been from a certain day, 
or under a suspensive condition, because in these 
cases the fruits shall not be due, except from such 
day, or from the fulfilment of the condition, unless 
the testator have expressly directed otherwise. 

2nd. Legatees of simis of money or goods shall have 
no right to any fruits, save from the moment 
when the person bound to yield up such sums of 
money or goods shaU. be put in delay or default 
{constituido en mora) {a) ; and this payment of 
fruits shall be made at the cost of the tardy heir 
or legatee. 

3rd. The heirs shall have the right to all the fruits 
and accessions of the imdivided hereditaoy mass, 
rateably on their quotas; after deducting, how- 
ever, the fruits and accessions belonging to the 
appoiutees of things. 

4th. The deduction of which the preceding section 
speaks shall fall upon the fruits and accessions of 
the whole of the mass, provided that there be no 
person directly charged with the delivery of the 
legacy ; this charge having been imposed by the 
testator upon any one of his appointees, he alone 
shall suffer the deduction. 

(a) See note (c), p. 80. 
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Art. 389. — ^Fruits pending at the time of the adjudication of 
things to the appointees of quotas^ sums of money 
or goods, shall be regarded as part of the respeotive 
things, and shall be taken into account for the 
estimation of the value thereof. 

Art. 390. — Should any of the heirs desire to take under his 
charge a quota of the debts greater than that 
corresponding jE^ro ratdj under some condition which 
i the other heirs may accept, he shall be heard. 

The hereditary or testamentary creditors shall 
not be bound to conform to this arrangement of the 
heirs in order to institute their demands. 

Art. 391. — Should the patrimony of the deceased be mixed 
up with property belonging to other persons in 
respect of property belonging to or marriage gains 
of the consort, contracts of partnership, previous 
undivided successions, or for any other reason, the 
separation of patrimonies shall in the first place 
be proceeded to, dividing things in common accord- 
ing to the foregoing rules. 

Art. 392. — ^Whenever in the partition of the mass of the 
property or of a portion of the mass, absent persons 
who have not appointed attomies, or persons under 
tutorship or curatorship, or juridical persons, have 
an interest, it wUl be necessary on its being termi- 
nated to submit it for judicial approval. 

Art. 393. — ^The partition being effected, the particular titles 
of the objects that shall have fallen to them shall 
be handed to the participants. 

The titles of every object that has come under 
division shall belong to the person designated for 
such purpose by the testator, or in default of this 
designation to the person to whom the greater part 
may have fallen ; with the charge of producing 
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them for the benefit of the other participants, and 
of allowing them to have a copy thereof when they 
apply for it. 

In case of equality the ownership shall be decided 
by drawing lots. 
Art. 394. — ^Every appointee shall be reputed to have suc- 
ceeded immediately and exclusively to the deceased 
in all the effects that may have fallen to him, and 
to have never had any share in the other effects of 
the succession. 

Consequently, if either of the co-appointees has 
alienated a thing which in the partition is adjudi- 
cated to another of them, proceedings may be taken 
as in the case of the sale of a thing belongiag to 
another. 
Art. 395. — The participant who may be molested in the 
possession of the object which fell to him in the 
partition, or who may have suffered eviction there- 
from, shall denounce it to the other participants in 
order that they may join in causing the molestation 
to cease, and he shall have a right to require them 
to indemnify him for the eviction. 

This right of action shall be barred in four years, 
reckoned from the day of the eviction. 
Art. 396. — There is no place for this action : — 

1st. Should the eviction or molestation proceed from 

a cduse supervening upon the partition ; 
2nd. Should the accion de saneamiento (right of action 
for curing of title) have been expressly renounced ; 
3rd. Should the participant have suffered the moles- 
tation or eviction through his own fault. 
Art. 397. — ^The payment for the curing of title is divided 
among the participants rateably on their quotas. 
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The portion of an insolvent burthens all the par- 
ticipants rateably on their quotas, including the 
one who has to be indemnified. 

Akt. 398. — ^Partitions are annulled or rescinded in the same 
manner and according to the same rules as con- 
tracts. 

The rescission by reason of lesion is granted to 
hiTTi who has been prejudiced in more than a moiety 
of his quota. 

Art. 399. — ^The having involuntarily omitted any objects 
shall not be a reason for rescinding the partition. 
The partition in which such objects shall have been 
omitted shall be continued afterwards, dividing 
them among the participants in conformity with 
their respective rights. 

Aht. 400. — ^The other participants may obstruct the rescissory 
action of one of them on offering to him and 
securing to him the supplementing of his portion in 
money. 

Art. 401. — The participant who has alienated his portion 
wholly or in part will not be able to bring the 
action of nullity or rescission, imless the partition 
shall have suffered error, force or fraud, from which 
prejudice may result to him. 

Art. 402. — The action of nullity or rescission is barred in 
respect of partitions according to the general rules 
which fix the duration of this class of actions. 

Art. 403. — ^The participant who may not desire, or may not 
be able to bring the action of nullity or rescission^ 
shall preserve the other legal remedies that belong 
to him in order to be indemnified. 
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CHAPTER XI. 

OF THE PAYMENT OF HEREDITARY AND TESTAMENTARY DEBTS. 

Art. 404. — Hereditary debts are divided amongst the heirs 
rateably on their quotas. 

Thus the heir of a third part is only bound to 
pay a third of the hereditary debts. 

But the heredero benefidario (beneficiary heir) is 
not bound to pay any quota of the hereditary 
debts, except to the extent of the value of what 
he inherits. 

What is said is understood without prejudice to 
what is laid down in Article 406, and in the general 
law on divisible and indivisible obUgations. 

Art. 405. — The insolvency of one of the heirs does not 
charge the others; except in the cases of Article 
337, Sect. 2. 

Art. 406. — The heirs usufructuary or fiduciary, share the 
debts with the heirs proprietary ot fideicomisarios (a), 
according to what is provided in the Articles 418 
and 422; and the hereditary creditors have the 
right of bringing against them their actions in 
conformity with the aforesaid Articles. 

Art. 407. — Should one of the heirs be a creditor of, or debtor 
to, the deceased, the quota which belongs to him in 
this credit or debt shall alone be brought into his 
hereditary portion, and he shall have a right of 
action against his co-heirs joro rat& for the rest of 
his credit, and he shall be bound to them pro raid 
for the rest of his debt. 

Art. 408. — Should the testator divide amongst the heirs the 
hereditary debts in a manner different from that 

{a) See note, p. 61. 
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whicli is prescribed In the foregoing Articles, the 
hereditary creditors may exercise their rights of 
action, either in conformity with the said Articles, 
or in conformity with the dispositions of the testa- 
tor, according as may appear best to them. But in 
the first case, the heirs who suSer a greater charge 
than that which has been imposed upon them by 
the testator, will have the right to be indemnified by 
their co-heirs. 

Art. 409. — The rule of the foregoing Article applies to the 
case in which, by the partition or by agreement of 
the heirs, the debts are distributed among them in 
a different way than is expressed in the said 
Articles. 

Art. 410. — ^The testamentary charges shall not be looked 
upon as a charge of the heirs in common, except 
when the testator has not charged one or more of 
the heirs or legatees in particulau: with them. 

Such charges as devolve upon the heirs in common 
shall be divided amongst them according as the 
testator shall have directed, and if he has said 
nothing as to the division, then rateably on their 
quotas or in the form prescribed by the aforesaid 
Articles. 

Art. 411. — Bequests of periodical pensions are due day by 
day from that on which they have become vested, 
but they shall not be claimable except at the 
expiration of the respective periods, which shall be 
presumed to be monthly. 

Nevertheless, should the pensions be alimentary, 
each payment shaU be demandable from the com- 
mencement of the respective period, and there shall 
be no obligation to restore any part, although the 
legatee may die before the expiration of the period. 
Should the bequest of an alimentary pension be a 



Payment of Hereditary and Testamentary Debts. 1 13 

continuation of that which the testator paid in his 
lifetime, it shall continue to he paid as though the 
testator had not died. 

The express will of the testator shall prevail over 
all these rules. 
Art. 412. — ^Legatees are not bound to contribute to the pay- 
ment of the kgitimas (portions by action of law) 
or of the hereditary debts, save when the testator 
destines for legacies any part of the portion of the 
property which the law reserves for the kgitimarios 
(compulsory heirs), or when at the time of the 
opening of the succession there has not been suffi- 
cient in it to pay the hereditary debts. 

The action of the hereditary creditors against the 
legatees is subsidiary to that which they have 
against the heirs. 
Art. 413. — Legatees who have to contribute to the payment 
of the kgitimas (portions at law) or of the here- 
ditary debts, shall do so pro ratd on the values of 
their respective legacies, and the portion of the 
insolvent legatee shall not burthen the others. 

Nevertheless, those whom the testator shall have 
ezpressly exonerated from doing so shall not con- 
tribute with the other legatees. But if the con- 
tributions of the other legatees being exhausted, a 
legitima (portion at law) should be incomplete or a 
debt undischarged, even the legatees exonerated by 
the testator shall be bound to make the payment. 

Bequests for pious purposes or public beneficence 
shall be understood to be freed by the testator, 
without the necessity for an express direction, and 
shall come in to contribution after the legacies ex- 
pressly exonerated; but legacies strictly alimen- 
tary to which the testator is bound by law, shall 

I 
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not come in to contribution except after all the 
others. 

Akt. 414. — The legatee bound to pay a legacy shaU only be 
so to the extent of the advantage that he shall 
acquire from the succession, but he will have to 
prove the amount by which the charge exceeds the 
profit. 

Art. 415. — Should several immoveable properties of the 
succession be subject to a hypothec, the hypothe- 
cary creditor shall have an action in solidum against 
each of the said immoveable properties without pre- 
judice to the recourse of the heir to whom the 
immoveable property may belong against his co- 
heirs for the quota of the debt that may attach to 
them. 

Even when the creditor has taken the place of 
the owner of the immoveable property in his rights 
of action against his co-heirs, each one of these shall 
only be responsible for the portion that may attach 
to him in the debt. 

But the portion of the insolvent shall be dis- 
tributed rateably among all the heirs. 

Art. 416. — The legatee who in virtue of a hypothec or 
pledge upon the thing bequeathed has paid an 
hereditary debt with which the testator has not 
expressly desired to charge him, is subrogated by 
law in the right of action of the creditor against 
the heirs. 

Should the hypothec or pledge have been acces- 
sory to the obligation of a person other than the 
testator himself, the legatee shall have no right of 
action against the heirs. 
Art. 417. — The legacies with an onerous cause that 
can be estimated in money, only contribute with 
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deduction of the oharge, and when oiroimistances 
that are about to be set forth are met with therein. 
Ist. That the object has been effectuated ; 
2nd. That it could not have been effectuated except 
by means of the employment of a detenninate 
sum of money. 

Both one and the other circumstance will have to 
be proved by the legatee, and there shall only be 
deducted by reason of the charge the amount that 
shall be shown to have been employed. 
Art. 418. — ^Should the testator leave the usufruct of a por- 
tion of his property, or of all of it to one person 
and the naked ownership to another, the owner and 
the usufructuary shaU. be considered as one single 
person iox the distribution of the hereditary and 
testamentary obligations that may fall upon the 
fructuary thing, and the obligations which unitedly 
apply to them shall be divided among them in 
conformity with the following rules : — 
1st. The payment of the debts that may fall upon the 
fructuajy thing shall be at the charge of the 
owner, the usufructuary remaining bound to pay 
to him the current interest on the amount paid 
during the whole of the time that the usufruct 
shall continue. 
2nd. Should the owner not acquiesce in this payment 
the usufructuary shall have power to make it, 
and at the expiration of the usufruct he shall 
have the right to payment of the capital by the 
owner without any interest. 
3rd. Should the fructuary thing be sold in order to 
cover a hypothec or pledge constituted upon it 
by the deceased, the disposition of Article 416 
shall apply to the usufructuary. 

1 2 
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Art. 419. — ^Testamentary charges that fall upon the nsufruc- 
tnaiy or on the owner shall be paid by the one of 
them upon whom the Will may impose such charges, 
and in the way that may be therein directed ; but 
by the fact of his paying them in that way no in- 
denmity or interest shall be payable to him. 

Art. 420. — When testamentary charges being imposed upon 
a thing which is in usufruct the testator does not 
determine whether it is the owner or usufructuary 
who is to bear them, the course shall be taken in 
conformity with what is directed in Article 418. 

But should the charges consist of periodical pen- 
sions, and the testator have not otherwise directed, 
they shall be covered by the usufructuary during 
the whole of the time of the usufruct, and he shall 
not have the right to require the owner to indem- 
nify hiTTi for this disbursement. 

Art. 421. — The usufruct constituted in the partition of an 
inheritance is subject to the rules of Article 418, if 
the parties interested have not agreed otherwise. 

Art. 422. — The fiduciary owner and the fideicomisario (a) 
shall be considered in every case as one single 
person with reference to the other appointees for 
the distribution of the hereditary and testamentary 
debts and charges, and the division of the debts and 
charges shall be made between the two in the 
following manner : — 

The fiduciary owner shall bear the said charges 
with the character that in due time the fidd" 
comisario shall repay them to him without any 
interest. 

Should the charges be periodical the fiduciary 
owner shall bear them without right to any in- 
demnity. 

{a) See note, page 61. 
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Art. 423. — Testamentary creditors shall not be able to exer- 
cise the rights of action to which a Will gives them 
a right except in conformity with Article 410. 

If in the partition of an inheritance legacies be 
distributed amongst the heirs in a different way 
^ the legatees shall have power to bring their actions, 

either in conformity with this distribution, or in 
conformity with Article 410, or in conformity with 
the agreement of the heirs. 

Art. 424. — There being no arrangement with creditors (cow- 
curso de acreedores) nor opposition by a third party, 
payment shall be made to the hereditary creditors 
as they present themselves, and after the heredi- 
tary creditors have been paid, the legacies shall be 

satisfied. 

But when the inheritance does not appear ex- 
cessively charged, payment may be immediately 
made to the legatees who offer security to cover 
what may apply to them in the contribution for the 
debts. 

This security shall not be demandable when the 
inheritance is manifestly exempt from charges which 
may compromise the legatees. 

Art. 425. — ^The expenses necessary for the delivery of the 
things bequeathed shall be looked upon as a portion 
of the legacies themselves. 

Art. 426. — There not being sufficient in the succession for 
the payment of all the legacies, they shall be abated 
pro rata. 

Art. 427. — ^Titles executive against the deceased shall equally 
be so against the heirs, but creditors may not bring 
or carry on the execution until after eight days 
have elapsed from the judicial notification of their 
titles. 
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CHAPTER Xn. 

OF THE BENEFIT OF SEFAKATION. 

Art. 428. — Hereditary creditors and testamentary creditors 
may apply that the property of the deceased be not 
mixed up with the property of the heir, and in 
virtue of this benefit of separation they shall have 
a right to require that out of the property of the 
deceased the hereditary or testamentary obligations 
be made up for them with preference over the heir's 
own debts. 
Art. 429. — ^In order that the benefit of separation may be 
applied for, it is not necessary that what is owing 
be immediately demandable ; it is sufficient that it 
be owing upon a certain day or under a condition. 
Art. 430. — ^The right of every creditor to ask for the benefit 
of separation lasts so long as his credit shall not 
have been barred by prescription ; but there is no 
place for it in two cases: — 
1st. When the creditor has acknowledged the heir as 
debtor, by taking a promissory note, pledge, 
hypothecation, or security from the said heir, or 
a partial payment of the debt ; 
2nd. When the property of the succession has already 
left the hands of the heir, or has been mixed up 
with his property so that it be not possible to 
recognize it. 
Art. 431. — The creditors of the heir shall have no right to 
apply, in order to the benefit of their credits, for 
the separation of the property whereof the fore- 
going Articles speak. 
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Art. 432. — The sepaxation of the patrimonial properties being 
obtained by any of the creditors of the succession, 
it shall avail the other creditors thereof who may 
invoke it, and whose credits have not been barred 
by prescription, or who may not find themselves in 
the case of Section 1 of Article 430. 

The surplus, should there be any, shall be added 
to the p^ert; of the heir, in orde; to pay his own 
creditors, with whom the creditors of the succession, 
who do not enjoy the benefit, shall come in. 

Art. 433. — ^Hereditary or testamentary creditors who may 
have obtained the separation, or availed themselves 
thereof, in conformity with Section 1 of the pre- 
ceding Article, shall have no right of action against 
the property of the heir, until after the property to 
which the said benefit gave them a preferential 
right shall have been exhausted; but even then 
the other creditors of the heir may oppose this 
action until they be paid their credits in full. 

Art. 434. — ^Alienations of property of a deceased, made by 
the heir within six months following the opening 
of the succession, and which have not had for their 
object the payment of hereditary or testamentary 
debts, may be rescinded at the instance of any of 
the hereditary or testamentary creditors who may 
enjoy the benefit of separation. The same extends 
to the constitution of special hypothecs or cemo% 
(annuities). 

Art. 435. — Should there be landed properties in the suc- 
cession, the decree wherein the benefit of separation 
is granted shall be inscribed in the register or 
registers which correspond to the situation of the 
said property, with expression of the landed pro- 
perties to which the benefit is extended. 
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CHAPTER Xin. 

OF GIFTS INTER VIVOS. 

Art. 436. — ^The gift inter vivos is an act whereby one person 
transfers gratuitously and irrevocably a portion of 
his property to another person, who accepts it. 

Art. 437. — ^Every person is capable of making a gift inter 
vivos whom the law shall not have declared in- 
capable. 

Art. 438. — Those who have not the free disposal of their 
property are incapable of making a gift, except in 
the cases and with the requisites which the laws 
lay down. 

Art. 439. — ^Every person is capable of accepting inter vivos 
whom the law has not declared incapable. 

Art. 440. — ^A gift inter vivos cannot be made to a person 
who is not in existence naturally and civilly at the 
moment of the donation. 

If donation be made under a suspensive con- 
dition, it will also be necessary for him to exist 
at the moment of the condition being fulfilled, 
saving the exceptions indicated in Sections 3 and 4 
of Article 12. 

Art. 441. — The incapacities to receive inheritances and lega- 
cies according to Articles 13 and 14 are extended 
to gifts inter vivos. 

Art. 442. — ^A gift is likewise null when made to the curator 
of the donor before the curator shall have exhibited 
the accounts of the curatorship, and paid the balance, 
if there be any against him. 

Art. 443. — A gift inter vivos is not presumed, save in the 
cases which the laws have expressly foreseen. 



Of Gifts Inter Vivos. 121 

Art. 444. — ^A gift is not made by him who repudiates an 
inheritance, legacy or gift, or fails to fulfil the con- 
dition to which an eventual right is subordinated, 
even if he do it with the object of benefiting a third 
party. 

Creditors, however, may be authorized by the 
judge to be substituted for a debtor who does so, up 
to the extent of their credits ; and of the surplus, if 
there be any, a third party may benefit. 

Art. 445. — There is no donation in the comodato {a) of any 
object whatsoever, although the use or enjoyment 
thereof is usually granted on lease. 
Neither is there any in the miituo (6). 
But there is so in the remission or cession of the 
right to receive the income of a capital sum placed 
at interest or on annuity. 

Art. 446. — Gtratuitous personal services do not constitute a 
donation, although they be of such as are ordinarily 
paid for. 

Art. 447. — ^Donation is not made to a third party by him 
who makes himself a surety, or who constitutes a 
pledge or hypothec in his favour; neitiier is it by 
him who releases the surety from his obligations, or 
remits a pledge or hypothec while the debtor is 
solvent ; but he who remits a debt, or he who 
knowingly pays what in reality he does not owe, 
makes a donation. 



{a) Comodato or pregtamo deusoia defined to be a contract in which one of 
the parties deliyers to the other g^tnitouslj any thing moyeable or im- 
moyeable for the purpose of his making use thereof, and with the obligation 
of returning the same thing after the determination of the use thereof. 
Chmmodatum. 

(b) Mtituo or prestamo de eontumo is defined to be a contract in which one 
of the parties delivers to the other a certain quantity of perishable things, 
with the obligfation of returning as many other of a like kind and quality. 
Mutuutn. 
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Art. 448. — There is no donation, if there being on the one 
hand a diminution of the patrimony, there is on the 
other an increase ; as when a gift is made for an 
object that consumes the amount of the thing 
given, and from which the donee does not derive 
some valuable advantage in money. 

Art. 449. — There is no donation by failing to interrupt the 
prescription. 

Art. 450. — ^A gift inter vivos of any class of landed property 
shall not avail if it be not made by public notarial 
act, and inscribed in the proper register. 

Neither shall the release of a debt on the same 
dafis of property avail without tMs requisite. 

Art. 451. — A gift infer vivos^ that is not insintiatedy shall only 
have effect up to the value of two thousand dollars, 
and shall be void as to the excess. 

By iminuacion (insinuation) is understood the 
authorization by the competent judge, solicited by 
the donor or donee. 

The judge shall authorize the donations wherein 
no legal disposition is contravened. 

Art. 452. — ^When that of which donation is made is the 
right of receiving a sum periodically, insinuation 
will be necessary whenever the total of the sums 
that have to be received in a term of ten years 
exceeds two thousand dollars. 

Art. 453. — The donation at a term or under a condition will 
not produce any effect, xmless it be proved by 
private writing or public notarial act wherein the 
condition or term is expressed ; and the public 
notarial act and the insinuation and inscription shall 
be necessary therein in the very same terms, as for 
donations deprcesenfe. 

Art. 454. — ^Donations with an onerous cause, as in order 
that a person may embrace a career or condition, or 
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under title of dowry or by reason of marriage, Bhall 
be made by public notarial act, expressing the 
cause ; and not being so made, they shall be con- 
sidered as gratuitous donations. 

The donations with an onerous obligation, 
whereof mention is made in the foregoing section, 
are subject to insinuation in the terms of the 
Articles 451, 452, and 453. 

Art. 455. — ^Donations wherein there is imposed on the donee 
a pecuniary charge, or a charge that may be esti- 
mated at a determinate sum of money, are not 
subject to insinuutionj except with deduction of the 
charge. 

Art. 456. — ^Donations which, with the due requisites, are 
made between husband and wife in their marriage 
settlements, do not require insintiationy nor any other 
public notarial act than the marriage settlements 
themselves, whatever be the class or value of the 
things given. 

Art. 457. — ^Donations d titulo universal (a), whether of the 
whole or of a quota of the property, require, 
beyond the insinuation and the execution of a public 
notarial act, and the inscription, where applicable to 
the case, a solemn inventory of the property, under 
penalty of nullity. 

Should any portion of the property be omitted in 
this inventory, it shall be understood that the donor 
reserves it to himself, and the donee shall have no 
right to claim it. 

Art. 458. — He who makes a donation of all his property 
must reserve to himself what is necessary for his 
fitting subsistence, and should he omit to do so, he 
may at any time compel the donee, out of the 
property given or out of his own, to assign to him 

(a) **A tituJo univeraaV^ See par. 2 of Article 1. 
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for this purpose, under title of ownership, or of 
usufruct or life annuity, what may be deemed 
fitting, in proportion to the amount of the property 
given. 

Art. 459. — Gfifts under imiversal title shall not extend to 
future property of the donor, even though he direct 
otherwise. 

Art. 460. — ^What is laid down in Article 451 includes 
donaciones fideicomisarias or donations with the 
charge of handing over to a third party. 

Art. 461. — No one can accept save personally, or by means 
of a person who may have his special power of 
attorney for the purpose; or a general power of 
attorney for the management of his property, or by 
means of his legal representative. 

But any legitimate ascendant or descendant of 
the donee may accept for him, without special or 
general power of attorney, provided that he be able 
to enter into contracts, and to bind himself. The 
rules given as to the validity of acceptances and 
repudiations of inheritances and legacies, extend to 
donations. 

Art. 462. — Until the gift inter vivos has been accepted, 
and the acceptance notified to the donor, the latter 
may revoke it at will. 

Art. 463. — ^Donations with the charge of handing over to 
a third party, become irrevocable in virtue of the 
acceptance by the fiduciary {fidmiario), in con- 
formity with Article 461. 

A fideicomisario {a) is not in a position to accept 
until the moment of the delivery, but he can re- 
pudiate before that moment. 

Art. 464. — The donation being accepted by the fiduciario 
(fiduciary), and the acceptance notified to the 

(a) See note, page 61. 
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donor, the two can, by common accord, make in the 
fideicotniso (trust) the alterations they desire, sub- 
stitute one fideicomisano {a) for another, and even 
revoke the trust entirely, without the fideicomisarto 
being able to make opposition thereto. 

In order to alter the donation in these terms, 
measures shall be taken as if an act entirely new 
were being treated of. 

Art. 465. — The right of transmission established for succes- 
sion mortis camd, in Article 7, does not extend to 
gifts inter vivos. 

Art. 466. — The rules concerning the interpretation of testa- 
mentary appropriations, of the right of accretion, 
and of substitutions, terms, conditions, and modes 
relating thereto, are extended to gifts inter vivos. 

In other respects, if not in opposition to the 
dispositions of this chapter, the general rules as to 
contracts shall be followed. 

Art. 467. — The donor of a gratuitous gift enjoys the bene^ 
ficio de competencia (benefit of competency) {b) in 
the actions which the donee may bring against 
him, either to oblige him to fulfil a promise or gift 
de futurOj or demanding the delivery of the things 
which may have been given to him de prcesente. 

Art, 468. — The donee, under universal title, shall have with 
reference to creditors the same obligations as the 
heirs ; but only in respect of the debts anterior to 
the donation, or of the future ones which do not 
exceed a specific sum, determined by the donor in 
the notarial act of donation. 

(a) See note, page 61. 

(d) Benefit of competency is defined to be the benefit granted to certain 
debtors so that they shaU not be bound to pay more than what they weU 
can, in consequence of which, what is indispensable is left to them for a 
modest living according to their class and circumstances, and with the con- 
dition of making devolution when they become better off. "^ 
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Art. 469. — The donation of all the property, or of a quota 
of it, or of the naked ownership or usufruct thereof, 
does not deprive the creditors of the donor of the 
rights of action which they may have against him ; 
unless they expressly accept the donee as debtor, 
or in the terms of Article 430, Section 1. 

Art. 470. — In the donation a titulo singular (c) there may be 
imposed on the donee the charge of paying the 
debts of the donor, provided that a determinate sum 
be expressed, up to which this charge may extend. 

Creditors, nevertheless, will preserve their rights 
of action against the original debtor, as in the case 
of the preceding Article. 

Art. 471. — ^The responsibility of the donee with reference to 
the creditors of the donor shall only extend in any 
case as far as the amount of what at the time of the 
donation the things given may have been worth, 
this value having to be shown by solemn inventory, 
or other authentic instrument. 

The same extends to the liability of the donee 
for the other charges that may have been imposed 
upon him in the donation. 

Art. 472. — The donee of a gratuitous donation has no right 
of action for clearance of title, even when the 
donation has had origin in a promise. 

Art. 473. — Donations with an onerous charge do not give a 
right of action for clearance of title on account of 
eviction, except when the donor has knowingly 
given a thing belonging to another. 

Nevertheless, if there have been imposed on the 
donee pecimiary charges, or those appreciable in 
money, he shall always have the right to be repaid 
what he may have laid out in covering them, 
together with the current interest, that does not 

{c) "-4 titulo singular J* ^ See par. 3 of Article 1. 
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appear compensated for by the natural and civil 
fruits of the things given. 

The benefieio de competencia (benefit of com- 
petency {d)) of the donor ceases in whatever has 
reference to this repayment. 

Art. 474. — ^A gift inter vivos is not invalidated because after 
its having been made there have been bom to the 
donor one or more legitimate chHdren, unless such 
invalidatory^ condition^ be found expressed in a 
public notarial act of gift. 

Art. 475. — Donations in the case of Article 237 are re- 
scindable. 

Art. 476. — Should the donee be in delay or default {en 
mora) in fulfilling what has been imposed upon 
him in the donation, the donor will have the right 
either to have the donee compelled to fulfil it, or to 
have the donation rescinded. 

In this second case the donee shall be considered 
as a possessor maid fide for the restitution of the 
things given and the fruits, whenever without 
grave cause he shall have failed to fulfil the obliga- 
tion imposed. 

There shall be paid to the donee what he may have 
laid out up to then in the discharge of his obliga- 
tion, and from which the donor shall have profited. 

Art. 477. — ^The rescissory right of action granted by the 
preceding Article shall terminate at four years from 
the day whereon the donee has been declared to be 
en mora as to the fulfilment of the obligation imposed. 

Art. 478. — ^A donation inter vivos may be revoked for in- 
gratitude. Every offensive act of the donee that 
makes him unworthy of inheriting from the donor, 
is held to.be an act of ingratitude. 

{d) See note to Article 467. 
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Art. 479. — In the restitution which the donee may be bound 
to make by reason of ingratitude he shall be con- 
sidered as a possessor maid fide from the perpetra- 
tion of the offensive act which has given rise to the 
revocation. 
Art. 480, — ^The right of revocatory action terminates at four 
years computed from the time when the donor had 
knowledge of the offensive act, and is extinguished 
by his death unless it has been brought judicially 
during his life, or the offensive act has produced 
the death of the donor, or been done after it. 

In these cases the right of revocatory action will 

be transmitted to the heirs. 

Art. 481. — ^When the donor on account of having lost his 

reason, or by other impediment is foimd under an 

impossibility to exercise the right of action which is 

granted to him by Article 478, not only his guardian, 

but any of his lawful descendants or ascendants, or 

his wife may exercise it in his name while he lives, 

and within the term fixed in the preceding article. 

Art. 482. — The invalidation, rescission, and revocation 

whereof the foregoing Articles speak shall not give 

a right of action against third possessors, either for 

the extinction of the hypothecs, easements, or other 

rights constituted over the things given, save in the 

following cases : — 

1st. When in a public notarial act of gift (inscribed 

in the proper register if the character of the 

things given should have required it), the donee 

shall have been forbidden to alienate them, or 

the condition has been expressed ; 

2nd. When, previously to the alienations or to the 

constitution of the said rights, notification has 

been made to the third parties interested, that 
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the donor or another person in his name proposes 
to bring the invalidatory, rescissory, or revocatory 
action against the donee ; 
3rd. When measures have been taken for the aliena- 
tion pf the property given, or the constitution of 
the said rights after the action has been brought. 
The donor who does not make use of the said 
action against third parties may require from the 
donee the price of the things alienated accordiug to 
the value they may have had at the date of the 
alienation. 
Art. 483. — There shall be understood as remuneratory gift 
such as are expressly made in remuneration of 
specific services, provided that such services are of 
those which are accustomed to be paid for. 

If it be not shown by private or public instru- 
ment, according to the cases, that the gift has been 
remuneratory, or if in the instrument the services 
be not specified, the gift will be deemed to be gra- 
tuitous. 
Art. 484. — Eemuneratory gifts, in so far as they are equiva- 
lent to the value of the services remunerated, are 
neither rescindable nor revocable, and in so far as 
they may exceed this value, they will have to be 
insinuated (approved by a competent judge). 
Art. 485. — The donee who may suffer eviction of the thing 
which has been given to him as remimeration, will 
have the right to exact payment for the services for 
which the donor proposed therewith to remunerate 
him, in so far as they do not appear to have been 
compensated to him by the fruits. 
Art. 486. — In other respects remuneratory donations are 
subject to the rules of this chapter. 

K 
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NOTICES OF TEE FIRST EDITION. 

<< The directionB in this code as to the inscription of titles, the effect of 
snoh inscription, and the management, rectification, and publicity of the 
regfisters, are yery minute, and should be carefully considered whenever any 
extension or improyement of our systems of registration of titles of deeds is 
in contemplation." — AthentBiMn. 

**Bj the law promulgated Feb. 8, 1861, was established in Spain the 
present system of creating and registering, what would be called in the 
common law, mortgages, easements, rights of dower, trusts and liens affect- 
ing real estate. Trie law is surprisingly minute and elaborate in its proyi- 
sions for recording the various classes of titles. To the student of comparative 
jurisprudence the whole law will repay a careful perusal.*' — Atneriean Law 
Review. 

'* Contains the law on the registration of titles to immoveable property in 
Spain, and the liabilities to which it may be subjected by mortgage, whether 
by deed or operation of law. Extracts mmi the laws quoted are given. The 
compilation nas evidentiy entailed great labour, and seems to have been done 
very carefully. Mr. Grain promises translations from others of the codes of 
Spain, including the laws relating to successions and testamentary matters, 
and the course of civil procedure. ' — Dailf/ News. 

** The chief points noticeable are, that by the Spanish Code the rights of 
children, married women, and legatees can all be protected by inscription or 
annotation of the titie or claim. To the English creditor the work may be 
useful as showing how an English judgement maybe made available before a 
Spanish tribunal, and the evidence required to establish its authenticity." — 
Railway Newt. 



%* The publication of the Second Edition^ recently announced, is 
unavoidably postponed for the present, in consequence of a 
proposal having been made in the Senate affecting the regis- 
tration of Leases. 
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